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The College of  Graduate Studies wishes to dedicate the inaugural edition of  The Graduate Review 
to Professor Stacy Moskos for her guidance and meticulous eye for detail throughout the entire publication process 
for this graduate journal.
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On the Cover
Artist’s Statement for Snow Dune
Erin O’Donnell
Snow Dune is from a series of  work that I created during 2014-2015.  This image was captured in the dunes at Duxbury Beach 
after a snowstorm.  I am inspired to create artwork that shows the 
beauty of  the constantly changing beach environments.  
 While I was creating this artwork, I overlapped multiple 
images using a Holga medium format camera with 120 Kodak Porta 
color film. When I overlap my images, this creates a depth in the 
image that cannot be captured in a single image.  The images together 
create a sense of  commotion, causing the viewer to take time to 
discover what has been created in the image.  By overlapping my 
images, I change how the beach environment appears for my viewer.
ABOUT THE ARTIST
Erin O’Donnell
Erin O’Donnell is from Pembroke, MA.  She graduated from 
University of  Massachusetts at Dartmouth in 1997 with a Bachelor 
of  Fine Arts degree.  Several years later, she decided to become 
an art teacher, and she attended Bridgewater State University in 
the Accelerated Post Baccalaureate in Creative Arts and earned a 
Massachusetts Teaching License in 2008.  Then she went on to earn 
a Master of  Arts in Teaching in Creative Arts degree at Bridgewater 
State University in 2015.  Since graduating, her work has been shown 
in several galleries.  Her artwork won a Third Place in Photography 
in the Annual Juried Show at Scituate Arts Association Gallery and 
a Second Place in Black and White Photography in The Fine Art 
of  Photography at Plymouth Center for the Arts.  Also, she is the 
photographer for Ashmont Hill Chamber Music.
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In a given year, Americans are likely to see about 30 hours of  advertisements for prescription medications on television 
(Brownfield, Bernhardt, Phan, Williams, & Parker, 2004). Known as 
direct-to-consumer advertising (DTCA), this practice refers to the 
promotion of  prescription medications through media including 
television, magazines, newspapers, radio, and online sources 
targeting consumers- not just medical professionals (Food and 
Drug Administration, 2013). Since 1997, the U.S. has been the only 
other country besides New Zealand that allows the practice due to 
a change in policy by the FDA (Callaghan, Laraway, Snycerski, & 
McGee, 2013).
Defining the Problem
 DTCA has been a widely debated issue with strong 
arguments on both sides. Proponents claim that DTCA strengthens 
relationships between doctors and patients by creating more 
informed patients who are engaged with their medical care, increasing 
acceptance of  medication use, educating patients how to advocate 
for themselves, and informing the public about conditions (Donohue 
& Berndt, 2004, Holmer, 2002; Kelly, 2004; Myers, Royne, & Dietz, 
2011). On the other side of  the debate, there is the argument that such 
advertisements use emotional appeals to convince otherwise healthy 
people that they are sick and need treatment through medications 
that they do not need, and that could cause harm (Arney & Menjivar, 
2014; Doran & Hogue, 2014; Frosch, Krueger, Hornick, Cronholm, 
& Barg, 2007; Lemanksi & Villegas, 2015; Wolinsky, 2005).
 There are risks and benefits to every policy, much like the 
risks and benefits to taking a medication. In the case of  DTCA, 
doctors, patients, pharmaceutical companies, and the FDA all have 
something at stake. This health policy brief  presents the history of  
DTCA, why it came about when it did, and reviews the research 
supporting both sides of  the debate. Finally, alternative approaches 
to the practice are considered.
Historical Background 
 Although policy changes to the Food, Drug, and Cosmetics 
Act (FDCA) in 1997 were the driving force behind DTCA becoming 
as widespread as it is today, efforts to regulate pharmaceuticals 
began in the early 1900s. In 1906, the government became more 
involved in the regulation of  food and drugs due to safety concerns 
for consumers when they implemented the Pure Food and Drug 
Act. The law put in place labeling regulations to inform consumers 
about ingredients in medications but did not evaluate their safety or 
effectiveness (Donohue, 2006; FDA, 2015; Gellad & Lyles, 2007). 
It also did not stop manufacturers from making statements that 
exaggerated the effectiveness, claiming it treated a condition when it 
did not or stopping the use of  potentially dangerous chemicals such 
as cocaine, alcohol, or even poison in the drugs (Donohue, 2006; 
Mogull, 2008).
 Finding this approach to be insufficient in protecting 
consumers, the Food, Drug, and Cosmetic Act (FDCA) of  1938 
was passed, created the FDA, and defined its role in the process 
of  pharmaceutical advertising. Its mission, as it still is today, was to 
pre-approve medications before they were sold in order to protect 
consumers and expand labeling regulations to include instructions 
for use. The 1938 law only focused on medication safety.  However, 
in 1962, the act was amended, adding a requirement that medications 
also be proven effective before receiving approval for marketing 
(Donohue, 2006; FDA, 2013; FDA, 2015; Gellad & Lyles, 2007; 
Mogull, 2008).
 The laws described above were prompted by the practice 
of  self-diagnosis/self-medication by consumers and false therapeutic 
claims being made by manufacturers. To obtain a drug from a 
pharmacy, even one with potentially dangerous ingredients or side 
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effects, a person did not need a doctor to write a prescription. The 
FDCA addressed these concerns by requiring prescriptions for 
certain medications written by doctors to limit access, a regulation 
expanded to include more medications in 1951. Another reason for 
this change was pressure from the American Medical Association 
that had a strong interest in shifting to doctors being the exclusive 
gatekeepers to medication. This was in part due to their concern that 
self-diagnosis could diminish the power dynamic between doctors 
and patients (Donohue, 2006; FDA, 2015; Mogull, 2008).
 After the 1938 law took effect, there was a move away 
from self-diagnosis and more control over healthcare given to 
doctors. Pharmaceutical companies also moved their advertising 
focus exclusively to medical professionals. As a result of  this 
shift, physicians not only prescribed medications, they also were 
responsible for informing patients of  the risks associated with the 
medication. Some claim that this practice went too far and interfered 
with patients’ rights in healthcare. Concerns about self-diagnosis, 
self-medication, and the extent of  a doctor’s role in medical decision 
making have been an underlying point in the debate over DTCA that 
continues today (Donohue, 2006; Mogull, 2008).
Evolving Views
 From the time the FDCA was passed, concern surrounding 
the amount of  information, and the means by which it was 
delivered has been debated vehemently. After FDCA, doctors had 
primary control over information being communicated to patients. 
Concerns that patients were not receiving adequate risk information 
led consumer groups to push for alternative ways to access the 
information that at the time was provided only to doctors (Donohue, 
2006; Gellad & Lyles, 2007). 
 One approach proposed by the FDA was to require patient 
package inserts (PPIs) with medications to educate patients about 
the drug’s risks. However, the pharmaceutical companies opposed 
this approach due to high costs of  production of  the inserts. They 
also had concern about devaluing the doctor-patient relationship. 
In response, the FDA relaxed the requirements for PPIs and 
instead, only required inserts for specific drug classes rather than all 
medications (Donohue, 2006).
 Conversation surrounding PPIs, mainly the push by 
consumer groups for distribution of  information, led to a change 
in pharmaceutical companies’ thinking regarding DTCA. However, 
during the 1960s and 1970s, DTCA continued to focus exclusively on 
advertising to physicians due to strict guidelines. In all advertisements, 
they were required to communicate all risks and contraindications to 
consumers. Pharmaceutical companies felt burdened by the amount 
of  information the FDA required as they felt it took away from the 
promotional nature (Donohue, 2006; Gellad & Lyles, 2007; Mogull, 
2008). 
 In the early 1980s, the first DTCA was put out to the public. 
After a temporary moratorium put in place by the FDA that ended 
in 1985, the FDA announced that all pharmaceutical advertisements 
to consumers had to include the same information that would be 
communicated to doctors. This essentially restricted DTCA to print 
form, as it was the only form of  media where all information required 
by the FDA could be included (Donohue, 2006; Mogull, 2008). 
 Between the initial advertisements in the early 1980s and 
the current guidelines that were issued in 1997, usage and spending 
on DTCA grew. Then in 1997, the FDA released new guidelines that 
took effect in 1999, allowing pharmaceutical companies to advertise 
through broadcast media for the first time by loosening requirements 
of  communicating risks to consumers. The guidelines put forth in 
1997, which will be outlined in further detail below, remain essentially 
the same today with some changes made in 2006 (Donohue, 2006; 
FDA, 2013; FDA, 2015b; Gellad & Lyles, 2007; Mogull, 2008).
The Impact of  Consumerism on DTCA
 During the 1980s and early 1990s, consumer groups 
became more vocal about the need for awareness about conditions/
diseases and risks associated with treatment. This is known as the 
beginning of  the patient and consumer rights movements. The 
consumer and patient movements called for more transparency in 
the communication of  information and a strengthening of  the role 
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of  individuals in their care. In the case of  health care, this meant 
a push for shared decision-making between the doctor and patient. 
This was in part due to the influence of  the aging baby boomers who 
were more autonomous than previous generations (Donohue, 2006; 
FDA, 2015; FDA, 2015b). 
 PPIs were a first attempt at bridging this gap. However, 
they only informed the person of  potential risks after the decision 
to prescribe was made (presumably based on information by the 
doctor). DTCA, on the other hand, empowered consumers by 
providing knowledge prior to meeting with their doctor, allowing 
for a more informed discussion between the two (Donohue, 
2006). Consumerism and autonomy in medical decision-making 
undoubtedly played a major role in the development of  DTCA as it 
is today.
The Current Law
 In 1997, the FDA issued guidelines for pharmaceutical 
companies that opened the doors for DTCA through broadcast 
media. These guidelines outline what information must be included 
in all promotional materials and advertisements. These guidelines 
differed from past guidelines in that they do not require all risk 
information to be included. Instead, they must make reference to 
alternative sources of  information such as doctors or toll-free phone 
numbers (FDA, 2013; FDA, 2015c; Gellad & Lyles, 2007). According 
to the FDA (2013), three categories of  advertisement are used in 
DTCA: reminder, help-seeking, and product claim. 
 Reminder advertisements are meant to increase brand 
recognition and contain only the product’s name. Regulations state 
that advertisements cannot include any information about the 
purpose of  the drug or its effectiveness.  The advertisement assumes 
that the audience is already aware of  this information. 
 Help-seeking advertisements present information about 
a condition and recommend contacting a medical professional. 
They do not include names of  medications, are not considered an 
advertisement for the medication, and fall under the Federal Trade 
Commission. However, if  there is only one medication to treat a 
condition, these advertisements cannot be used (FDA, 2013; FDA, 
2015a; Gellad & Lyles, 2007). 
 The final category, product claim advertisements, 
identifies a specific drug and explains the risks and benefits. These 
advertisements are overseen by the FDA and are required to present 
specific information. This information includes the name of  the 
drug, FDA approved uses, and major risks of  the medication. For 
television and radio advertisements, all risks must be included, or 
a list of  alternative sources of  information regarding risks (such as 
doctors, website, print advertisement, or toll-free number) must be 
communicated. For print advertisements, more information, known 
as the brief  summary, is required, which must include an extensive 
list of  side effects, populations who should not take the drug, and 
when medications should not be taken (FDA, 2015a). 
 The FDA monitors all advertisements for accuracy and 
encourages the use of  plain language that non-medical people can 
understand. Although the FDA encourages companies to submit 
their advertisements for review prior to distribution, companies are 
not required to have their materials prescreened; instead, the FDA 
responds, after distribution of  the advertisement, to complaints of  
false or misleading statements made in the material (FDA, 2013; 
FDA, 2015a). 
 Examples of  misleading information can include claiming 
a drug is more effective than demonstrated in trials, omitting 
information about side effects or risks, comparing drugs without 
evidence, claiming that a drug treats a condition that has not been 
confirmed by the FDA, and/or giving an unbalanced weighting to 
the benefits over the risks. If  a company is found to be in violation 
of  the FDA’s policy, the FDA sends a violation letter, asking the 
company to discontinue the advertisement. If  the FDA feels that the 
misinformation presented was harmful to consumers, the FDA can 
require corrective advertising to be distributed to negate the effects. 
Serious violations are rare, but can result in product seizures and 
criminal charges (FDA, 2013).
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Analysis and Evaluation
 Positive outcomes. Proponents of  DTCA argue that 
expanding DTCA would lead to better-informed consumers, who 
would be more engaged in their healthcare. Results of  a survey of  
physicians by the FDA in 2004 found that physicians overall felt that 
patients were in fact more involved in their healthcare and asked 
thoughtful questions regarding treatment options as the result of  
DTCA (FDA, 2015c). For example, Myers et al. (2011) found that 
men who had viewed DTCA for Viagra were more likely to engage in 
a conversation with their doctor about erectile dysfunction. McRoy, 
Weech-Maldonado, and Kilgore (2014) found that more spending on 
DTCA was correlated with fewer emergency room visits for asthma 
among Medicaid-enrolled children. 
 Negative outcomes. As opponents predicted, many 
doctors feel that patients are overly confident in the benefits of  
a drug and are not as informed about the risks associated with 
medications as is necessary to make an informed decision (FDA, 
2015c). A survey found that 78% of  doctors felt their patients were 
able to comprehend the benefits of  the advertised drug, but only 
40% believed that their patients had a clear understanding of  the risks 
associated with a particular medication.  Also of  concern was the 
finding that doctors felt some pressure to prescribe a drug when it was 
requested, even if  they did not feel it was appropriate (FDA, 2015a; 
FDA, 2015c). Research by Mintzes et al. (2003) found that, compared 
to Canadians who have little exposure to DTCA, Americans made 
more requests for advertised drugs and were 17 times more likely to 
receive that drug from their doctor, supporting the doctors’ claims. 
FDA (2013) policy does not require advertisements to go through 
a pre-screening process before distribution, creating the possibility 
for mislabeling and inaccurate information being disseminated to 
the public. In these instances, corrective action including corrective 
advertising can be required of  the company. However, Aikin et al. 
(2015) conducted a study that indicated that corrective advertising 
only works in cases where the effectiveness is overstated, not when 
risk is not communicated, causing potential harm to consumers. 
 Cost and profits. In 2014, Americans spent 300 billion 
dollars on prescription medications compared to about 100 billion in 
1997 (IMS Health, 2015). While research has not shown DTCA to be 
directly linked to the rise in prescription drug use or cost, a correlation 
can be observed. The number of  new drugs on the market does have 
an impact on the amount spent by consumers (IMS Health, 2015), 
and according to Gellad and Lyles (2007), new drugs tend to be the 
most heavily advertised. This could serve as a possible link between 
DTCA and prescription drug spending. Studies have demonstrated 
that DTCA has resulted in increasing conversations about diseases 
that previously were not discussed or considered. Diseases that were 
not previously being treated, and now are, such as adult attention 
deficit disorder, social phobia, depression, erectile dysfunction, and 
irritable bowel syndrome, could be a driver in rising prescription drug 
spending. More research would be needed (Arney, & Menjivar, 2014; 
Conrad & Leiter, 2004; Myers et al., 2011; Wolinksy, 2005).
 DTCA is a source of  large profits for pharmaceutical 
companies. In the year 2000, pharmaceutical companies made $4.20 
for every dollar they spent on advertising (Kaiser Family Foundation, 
2003). While less money is spent on DTCA than advertising directly to 
medical providers through medical journals, in 2011, pharmaceutical 
companies spent 3.9 billion dollars on advertising, representing a 
significant increase since the introduction of  the law in 1997, when 
200 million was spent (Encinosa, Myershoefer, Zuvekas, & Du, 2014; 
IMS Health, 2012). 
Opposing Views
 Proponents and opponents of  DTCA have the same goal 
in mind: to protect the public from medications that could potentially 
cause them harm. Proponents generally feel that the more education 
and autonomy regarding a drug the better, and that DTCA does just 
that. While opponents do not necessarily disagree with knowledge 
being key, they express concern that the DTCA provides knowledge 
through inappropriate avenues and creates a medicalized society. The 
two sides have strong arguments, both of  which should be taken 
under consideration. 
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The Benefits of  DTCA
 The benefits of  DTCA focus on the doctor-patient 
relationship that is strengthened by providing education to the 
consumer. According to an FDA (2015c) survey, doctors feel that 
patients had more thoughtful questions and were able to more 
effectively communicate during appointments. Dens, Eagle, and 
Pelsmacker (2008) studied differences in attitude towards DTCA 
and behavior between people in New Zealand (where DTCA is 
legal) and Belgium (where it is not). They found that people in New 
Zealand were more likely to seek information about risk than those 
in Belgium as a result of  DTCA. Dens et al. (2008) and Donohue and 
Berndt (2004) found that even when patients spoke to their doctor 
about a medication they heard about through DTCA, they did not 
necessarily receive that medication. Donohue and Berndt also found 
that advertising directly to doctors, a practice known as detailing, had 
more substantial effect on which medication was prescribed. 
 Many critics of  DTCA have expressed concerns that DTCA 
will lead to drug seeking by people who do not need the medication. 
In an experiment by Callaghan et al. (2013), the researchers found 
that those who scored high on a depression scale were more likely 
to report a desire to request Cymbalta than those who scored low. In 
other words, there was no inappropriate drug seeking, as participants 
who were most in the need of  the medication were the most likely 
to request it. This study also did not support critics’ concerns that 
viewing DTCA would lead to an increased desire to seek the drug. 
In fact, this study found the opposite- those who viewed DTCA for 
Cymbalta were less likely to report a desire to request the drug from 
their doctor. The authors link this directly to the person’s knowledge 
of  side effects and contraindications as a result of  viewing the 
advertisement.
 Kelly (2004) and Holmer (2002) point out that drug therapy 
is effective and can help to prevent the need for hospitalization, 
thereby lowering healthcare costs. Without DTCA, underserved 
populations, who might not otherwise have been aware that they 
had a condition, would have not sought preventative treatment and 
incurred higher costs in the long run (Kelly, 2004; Holmer, 2002; 
Myers et al., 2011). For example, children with asthma who were on 
Medicaid had less emergency room visits when more money was 
spent on DTCA, suggesting that increased viewing leads to better 
health outcomes (McRoy et al., 2014). 
 DTCA also was found to normalize certain conditions, 
such as erectile dysfunction and depression; create dialogues between 
doctors and patients that otherwise would not have happened; and 
create a better quality of  life. Building lines of  communication and 
collaborative relationships between doctors and patients creates more 
motivation to adhere to a medication regiment because the patient 
feels that he/she was involved in the decision (Corrigan, Kosyluk, 
Fokuo, & Park, 2014; Donohue, 2006; Holmer, 2002; Khanfar, Polen, 
& Clauson 2009; Kravitz et al., 2005; Myer et al. 2011).
The Concerns About DTCA
 According to Brownfield et al. (2004), Americans view 
about 30 hours of  DTCA per year. The authors point out that in 
contrast, people can spend as little as 15 minutes with their doctor 
in a given year. Considering how often consumers are hearing 
these messages, it is important that they receive accurate and 
comprehensive information. While the education DTCA provides to 
consumers has benefits, critics point out that it is also important to 
consider that pharmaceutical companies- who profit from the use of  
the drugs – are the ones designing and funding the advertisements. 
Advertisements are meant to sell a product for the company, not to 
altruistically educate the consumer. 
 A content analysis of  DTCA by Frosch et al. (2007) 
supports this notion; they found that advertisements relied mainly on 
making emotional appeals by depicting people who are unable to live 
fulfilling lives without the medications. Lemanski and Villegas (2015) 
found that a predictor of  a person’s attitude towards a drug advertised 
is reliant on multiple considerations including personal experiences 
with the disease and other individual factors. By depicting characters 
in the commercials, who viewers relate to DTCA, this can effectively 
persuade viewers to request the product. Lee, King, and Reid (2015) 
provide evidence of  this as they found that DTCA affects behaviors 
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of  individuals who view them (i.e. requesting medication, using 
medication). Additionally, in a review of  the literature on DTCA, 
Mintzes (2012) found that nine studies published between 2005 
and 2010 supported the notion that DTCA increases demand and 
prescriptions of  medications.
 The use of  emotional appeals provides support to critics 
who claim that DTCA leads to medicalization and disease mongering 
that increases profits for drug companies. In other words, by using 
DTCA, pharmaceutical companies are expanding the market for 
diseases and are creating anxiety for healthy people to believe they 
are sick, or that there is a cure to what was formerly considered an 
innocuous problem. Pharmaceutical companies do this by using a 
number of  techniques including normalization of  the condition, 
promotion identification through emotional appeals, and facilitation 
of  self-diagnosis by providing symptoms checklists (Arney & 
Menjivar 2014; Doran & Hogue, 2014; Wolinsky, 2005).
 Medicalization and disease mongering, resulting in increased 
usage, have potentially dangerous consequences for consumers who 
utilize prescription drugs. The use of  prescription medications 
increased over the course of  10 years. In 2008, 48% of  people versus 
44% in 1999 used one prescription drug in the last month, and 11% 
versus 6% used more than 5 (Centers for Disease Control, 2010). 
Niederdeppe, Byrne, Avery, and Cantor (2013), in a study of  statin 
use for high cholesterol, found that people who were at relatively 
low risk for heart problems were the driving force behind a rise in 
usage; however, high-risk patients were no more likely to use statins 
or be diagnosed with high cholesterol. The authors caution that use 
of  statins in otherwise healthy people can have more negative rather 
than positive effects. The CDC (2010) notes that poly-pharmacology 
puts people at higher risk for interactions and side effects of  
medications. These risks are potentially more harmful than the 
conditions themselves and include decreased medication adherence 
and higher health care costs.
 While pharmaceutical companies are not entirely to blame 
for this process, consumers who ask their doctors for the medication 
and receive a prescription also contribute. The advertisements 
act as a driver for spreading the rhetoric surrounding disease and 
medicalizing life’s problems as is the case with Viagra and erectile 
dysfunction (Myers et al., 2011; Wolinsky, 2005). Myers et al. (2011) 
found that men who had viewed DTCA for Viagra were more likely to 
engage in a conversation with their doctor about erectile dysfunction. 
While some, including the authors, claim this is commendable, it also 
shows how DTCA is creating demand for treatments for diseases 
that previously were considered a normal part of  aging. 
 Viagra represents a “lifestyle” drug: a medication that 
improves quality of  life rather than treating a disease. Without 
DTCA, drugs such as Viagra or Rogaine (for hair loss) may never 
have been discussed with a doctor as erectile dysfunction and hair 
loss formerly considered normal parts of  aging. Normalizing these 
conditions creates the need for medications that otherwise would not 
have existed - the definition of  disease mongering (Corrigan et al., 
2014; Donohue, 2006; Moynihan, Heath, & Henry, 2002; Myer et al. 
2011).
Looking Towards the Future 
 Throughout its history, arguments promoting DTCA have 
centered on a desire for distribution of  accurate information that 
provides education to consumers who are taking the drug. Research 
has shown that conversations between doctors and patients have 
increased as a result of  DTCA, and more people are being treated 
for diseases then they would have been aware of  or treated for 
previously. Doctors also report that patients who viewed DTCA 
were more engaged and informed (Corrigan et al., 2014; Donohue, 
2006; FDA, 2015c; Gellad & Lyles, 2007; Holmer, 2002; Kelly, 2004; 
Khanfar et al., 2009; Kravitz et al., 2005; Mogull, 2008; Myers et al., 
2011)
 While DTCA is one approach that has had some success 
in bridging the knowledge gap between patients and doctors with 
regards to risks and benefits of  medications, such education is a by-
product (Corrigan et al., 2014; Holmer, 2002; Khanfar et al., 2009; 
Kelly, 2004; Kravitz et al., 2005; Myer et al. 2011). Pharmaceutical 
companies fund DTCA and use emotional appeals to persuade 
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viewers that they need a medication, thereby increasing sales and 
creating profits (Arney, & Menjivar, 2014; Doran & Hogue, 2014; 
Frosch et al., 2007; Lemanski & Villegas, 2015; Wolinsky, 2005). 
Also of  concern is that research has shown that when consumers 
are educated about the risks, they are actually less likely to request 
the medication (Callaghan et al., 2013). This would be a positive 
finding if  other research did not demonstrate that consumers are 
far more educated about the benefits of  a medication than they are 
about the associated risks (FDA, 2015c). Given this information, it is 
clear that pharmaceutical companies are profiting from people being 
under-educated about risks and alternative options of  medications 
presented.
An Alternative Approach 
 In light of  the above evidence, DTCA appears to not be 
the best means through which to effectively communicate the risks 
and benefits of  medications; however, consumers do need access to 
information regarding conditions, medications, and therapies for a 
condition. It is possible that the issue lies in the fact that DTCA 
focuses on one specific drug rather than educating viewers about 
multiple options to treat a specific condition. 
 An alternative to modern DTCA may involve going back 
to the roots of  DTCA. Donohue (2006) points out that disease-
specific advocacy groups were a large part of  the campaign for 
DTCA. Another approach may be to turn the task of  disseminating 
information over to these advocacy groups that can promote all 
treatment options rather than just one medication. For instance, a 
group that advocates for increased awareness of  depression may 
provide information about alternative treatments such as therapy 
and lifestyle changes, in addition to multiple antidepressants that are 
available and the associated risks and benefits through various modes 
of  advertisement. 
 Given that pharmaceutical companies make large profits 
from DTCA, it is likely that policy change will be difficult (IMS, 
2012; IMS 2015; KFF, 2003).  However, if  the FDA is committed to 
educating the public about the risks and benefits of  medications, they 
will see that a change is necessary.
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Policies in the Age 
of  Social Media
CHRISTOPHER R. McMILLAN
Technology, for better or worse, has invaded every aspect of  our modern society. From managing day-to-day appointments 
to balancing one’s checkbook, technology has served to make often 
mundane tasks more efficient and timely. But, the benefits bestowed 
by the use of  technology also are laden with burdens. The use of  
technology has posed challenges that society must navigate, and often 
assimilate into, in order to be productive and to gain an advantage. 
The area of  law and regulation also has needed to evolve in order 
to address a multitude of  issues around the use of  technology in 
general and social media in particular. Areas such as evidence and 
privacy have posed many questions for legal scholars, organizations, 
and practitioners, but also have yielded few answers.  
  Employment law also has had to navigate a minefield of  
laws and regulations while continuing to manage traditional business 
functions for the employer. Now, human resource departments 
across the nation are tasked with managing the traditional employee-
employer relationship in light of  an ever-changing technological and 
legal landscape. Organizations across the nation have had to adjust 
to social media outlets such as Facebook, Twitter, and Instagram to 
name a few and also have suffered the consequences of  instantaneous 
communication between employees and the media. These same 
organizations must reconcile the need to protect their goodwill and 
livelihood, with-in the safeguards provided by the U.S. Constitution 
and regulatory framework.
 The human resource manager, whether operating publicly 
or privately, must therefore navigate this complex technological 
environment and the ever-present constitutional and regulatory 
constraints. To do so, one must design a clear and comprehensive 
policy that both preserves and protects an employee’s speech. The 
policy must preserve the qualified individual’s right to free speech 
and expression but must also protect the employer’s interest in its 
workforce, protecting proprietary information and accomplishing 
the goals of  the organization. Interestingly, federal courts have 
offered little guidance in this area; the National Labor Relations 
Board (NLRB) and the Board’s interpretation of  the National 
Labor Relations Act of  1935 (NLRA) has offered the most practical 
guidance to the human resource manager on effectively designing 
social media policy. Not only will following these decisions serve 
to prevent unnecessary litigation, but it also will make the human 
resource manager’s job easier when it comes to discipline and 
termination of  those employees found in violation of  stated policy.
 It is important to understand the complexity of  this area 
of  human resource management. While the U.S. Constitution serves 
as a basis for much of  the discussion in this area of  free speech 
and social media, it is important to understand the limitations that 
are inherent in our constitutional framework. The constitution, 
and its first amendment protections, only extends to governmental 
organizations, or organizations that are extensions of  the state 
(Buchanan, 1997). While the definition of  state action has been 
expanded over the years, the basic principal remains; absent action 
by the state and no constitutional claim in the area of  free speech and 
private employment law. However, administrative and state laws have 
carved out protections for private action in an effort to protect the 
employee’s qualified right to free speech when employed by a private 
organization. Specifically, the NLRB has been empowered through 
the NLRA to construct administrative laws in order to protect an 
employee’s speech rights in non-profit and private organizations.
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 However, when the NLRA and NLRB are implicated, it 
is important to bear in mind that not all employers are regulated 
by the subsequent board decisions. For example, the NLRA does 
not apply to local, state, and federal governments. In addition, the 
NLRA’s jurisdiction does not apply to employers who only employ 
agricultural workers, and to employers and employees covered under 
the Railway Labor Act (National Labor Relations Board). However, 
the NLRA covers a large portion of  workers in the United States, 
including those employed in the retail and manufacturing sector, an 
estimated 31 million employees (Bureau of  Labor Statistics, 2014).
  These administrative restrictions are a significant 
development in the area of  policy-making and academics in 
employment law and human resource management. Policy-makers 
must seek to provide a safeguard against intrusion by organizations 
into constitutionally and administratively protected areas but also 
must balance the needs of  the overall economy and employment 
while doing so. Academics are now studying the effects of  social-
media on morale, work-place safety, and overall economic gains and 
losses to organizations in terms of  efficiency and lost productivity. 
Over the last several years, cases and controversies have been 
brought regarding the discipline of  employees based on their private 
social media posts. Specifically, the area of  employment implicating 
the first amendment’s right to freedom of  speech, and the NLRA 
prohibition on restricting speech viewed as a “concerted effort” to 
improve workplace conditions or unionize have been the most often 
tested in this arena. To design and implement an effective employee-
employer related policy, the human resources department must 
overcome the employees’ assumptions of  an unqualified right to free 
speech and social media. In addition, they must design a policy that 
allows for speech and expression within the regulatory framework 
while maintaining the delicate balance between that expression and 
furthering the goals of  their employer.
  The United States Constitution guarantees the right to 
voice one’s opinions without retribution by government officials 
(U.S. Const., amend. I). Over the course of  several decades, the 
federal judiciary and administrative law have expanded this right 
even further, so that this freedom is protected in areas including 
the public workplace. However, the earlier courts did not, in fact, 
could not foresee the expanse of  social media, and the implications 
it would have on this freedom and the rights of  the employees and 
their employers. There are now multiple social media outlets, and 
more being born every day, the foremost and most widely used 
outlet is Facebook. Not only is it the most widely used - estimates 
show about 1.35 billion active users (Dewey, 2014) - but it is often 
the most litigated in the area of  free speech and the workplace. 
However, social media sites such as Instagram and Twitter account 
for approximately twenty-eight and twenty-three percent of  social 
media usage, with Instagram use doubling in the last three years (Pew, 
2015). But, because of  the widespread popularity of  Facebook, most 
cases involving free speech and social media arise from use of  this 
particular social media outlet. In fact, 79% of  adult internet users 
who use only one social media site report that Facebook is their sole 
social media platform (phys.org, 2015.)
 In this article, I seek to contrast the constitutional idea of  
free speech and the regulatory environment found in the workplace. 
This is achieved by analyzing current developments in social media 
and employment law. This analysis will include a discussion of  
the basic assumptions concerning free speech and the subsequent 
clarifications through case law, constitutional law, and decisions by the 
NLRB. This article not only discusses the issues inherent in human 
resource management and our modern society but also will seek to 
offer guidance and best practices for human resource departments 
when designing and implementing policy in the area of  social media 
and employee rights. The regulations discussed here are not exhaustive 
in this area of  law. States often provide greater protections for their 
citizens through state employment and constitutional law then those 
provided through the U.S. Constitution. In addition, other federal 
laws, such as the Civil Rights Act, Title VII, and the Federal Stored 
Communications Act of  1986, can serve as a basis for lawsuits and 
litigation in the area of  free speech and social media. This analysis is 
limited to the U.S. Constitution, the NLRA, and NLRB decisions due 
to the breadth of  analysis that would be required in order to discuss 
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all aspects of  this area of  law when designing policy. Therefore, when 
designing a social-media policy in the workplace, the human resource 
manager should also consult federal employment law, as well as state 
and local laws that may govern this area to ensure proper design and 
implementation.
 In order to design and implement an effective policy in 
regards to the employee’s use of  social media, one must first set aside 
the assumptions that are made concerning the employee’s right to free 
speech and expression. First, the employee must understand that his/
her freedom of  speech and expression rights are not unfettered when 
his/her speech pertains to his/her employment or his/her employer 
and is often dependent on whether the organization is public or 
private in nature, and whether the speech pertains to fulfillment of  
job duties. Secondly, the employer must understand that its right 
to discipline or terminate an employee must also work within the 
constitutional safeguards and regulatory framework designed to 
protect employees from unjust termination and retaliation. Third, 
human resource managers are not wandering aimlessly through a 
minefield of  litigation when it comes to effective policy design and 
implementation; there is guidance available to them.
The Employee’s Qualified Right to Freedom of  Speech
 When designing policy and disciplining employees, the 
human resource manager must first ensure that the employee 
understands that his/her freedom of  speech and expression are not 
unqualified when it involves the use of  social media and the workplace. 
As discussed previously, the federal constitutional protections are 
dependent on the character of  the employment. Public employees 
are afforded greater protection in this area. Private employers 
have much greater latitude, and given the nature of  employment, 
specifically “at will” versus contract, private employers are often free 
to dismiss employees. However, even this right is not unfettered and 
must not violate statutory and administrative law. But, dismissals of  
public employees are often construed against that employee and do 
not protect them when their statements are made pursuant to their 
official duties (Garcetti v. Ceballos, 2006). 
 In 2011 and 2012, the NLRB issued memos of  guidance 
in response to a growing number of  complaints involving employee 
dismissal and social media, mainly Facebook, Instagram, and Twitter. 
Further, in response to a growing number of  dismissals due to these 
social media postings, the NLRB issued a statement pertaining to 
social-media communications: “An employee’s comments on social 
media are generally not protected if  they are mere gripes not made 
in relation to group activity among employees.”  Although this 
guidance applies to all forms of  social media, it arose from several 
cases involving employees’ Facebook posts concerning their fellow 
employees and their employers. While this guidance is not particularly 
helpful or specific, it does depart from the previous idea that all 
electronic communication, and specifically, private social media 
posts, are protected speech.
 The NLRA is the regulatory vehicle through which many 
private claims on the part of  discharged employees are brought. 
The NLRA protects employees’ “group or concerted activity” from 
employer retaliation, and this term is often found in the NLRB’s 
decisions. These types of  cases often turn on these two words because 
this type of  activity is protected. In other words, if  the employee 
was engaged in concerted activity to promote workplace rights or 
safety, then that speech or expression is safe. The NLRA specifically 
states that an employee cannot be dismissed if  his workplace speech 
involves, “[T]he right to self-organization, to form, join, or assist 
labor organizations, to bargain collectively through representatives 
of  their own choosing, and to engage in other concerted activities 
(emphasis added) for the purpose of  collective bargaining or other 
mutual aid or protection” (NLRA 1935, §7). While the 1935 act 
could not foresee the future and the advent of  social media, the 
term, “concerted activity”, has been expanded to reach all forms of  
electronic communication through social media outlets. 
 In 2012, the NLRB decided a case using the expanded 
definition of  concerted activity involving the dismissal of  an 
employee from BMW. The employee posted photos of  both the 
food and beverages served to customers at the dealership in which 
he worked, commenting that it was not the caliber one would expect 
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from BMW. Also, the employee also posted photos involving an 
embarrassing incident that occurred at a Land Rover dealership 
adjacent to the BMW dealership. The NLRB found the post about 
BMW was protected speech and rose to the level of  concerted 
activity. It agreed with the employee’s claim that the employee was 
only posting the photos for the benefit of  fellow employees and 
customers. However, his firing in regards to the Land Rover post was 
found lawful because it was not concerted activity, and the purpose 
was only to humiliate a competitor (Knauz BMW v. Becker, 2011). 
In designing policies implicating social media and free speech, and 
in terminating employees for violations of  said policy, the human 
resource manager must ensure the employee understands his/her 
right to promote concerted activity but also places limits on posts 
and the workplace.
 Also, further restrictions are placed on the employee’s 
right to free speech and expression in regards to social media if  
they prevent the public employer from performing his/her duties 
effectively. In cases involving the ability of  the employer to perform 
his/her duty and the right of  an employee’s speech, a balancing test 
is used to determine which priority takes precedent. In 2012, the 
court found that the interest of  the employer outweighed the interest 
of  the employee and, therefore, the employee’s dismissal was lawful 
(LexisNexis, 2014). In this case, a state university deputy police chief  
posted a photo of  the Confederate flag on his personal Facebook 
page with the phrase, “It is time for a second revolution.” He was 
later demoted and his pay reduced. He sued to claim he had the first 
amendment right to free speech, and his demotion was unlawful. 
The court held that his demotion was lawful given the connotation 
the Confederate flag invokes, and the effect it would have on the 
goals of  the employer, saying that the chief ’s “[S]peech was capable 
of  impeding the ability of  the department to perform its duties 
effectively” (LexisNexis, 2014). 
 Further restrictions may be dependent on the nature of  the 
employment. For example, in the area of  healthcare, employers must 
ensure that a patient’s personal medical information is protected. 
This directive is found in the Healthcare Privacy Act (The Healthcare 
Privacy Act of  1974) and the Health Insurance Portability and 
Accountability Act of  1996. These laws prohibit medical information 
from being disclosed by medical personnel, hospitals, and medical 
providers, whether public or private. Healthcare providers must 
keep these laws in mind when designing an effective employee 
social media policy.  This directive has been broadly construed by 
employers, for example, one hospital employee was dismissed after 
she used Twitter to voice her opinion that the state’s governor had 
received preferential treatment (Cain, 2011). 
 Further, employees can be dismissed if  their private 
social media posts reflect on their employers. The reputation of  an 
organization is often paramount, especially in areas of  commerce 
where there is high competition for customers. The “faces” of  the 
organization are now related to the electronic communication between 
the organization and consumer, for better or worse. Consumers may 
now tweet, message, and post both positives and negatives relating 
to a particular organization. In addition, an employee’s connection to 
an organization, whether express or implied, can lead to a negative 
effect on that organization. Jeff  Cain (2011) cautions that while face-
to-face conversations may be harmless, that same conversations may 
be judged differently online, something that an employer must bear 
in mind.
 This implication can be implied, even from photographs 
posted on the employee’s social media page. For example, in 2014, 
a Nordstrom employee posted a comment on Facebook that 
advocated, “Every time an unarmed black man is killed, you kill a 
decorated white officer on his doorstep in front of  his family.” While 
this employee did not specifically mention his employer, his profile 
photo was taken inside of  a Nordstrom store and then linked to 
him individually. Nordstrom came under a firestorm of  criticism and 
found the organization having to distance itself  publicly from the 
employee (Iboshi, 2014).
  In a similar case, a bartender in an upscale Chicago nightclub 
was dismissed after a Facebook post in which she described African-
Americans as being apes, animals, incompetent, and disgusting. She 
was quickly dismissed from the nightclub. Her employer also publicly 
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dismissed her comments and assured it cliental that her views were 
not shared by the employer in any way. A strong policy should be 
designed that serves to prevent implications of  this nature from the 
beginning, rather than repairing the damage after the fact.
The Employer’s Qualified Right to Dismissal
 The NLRA and recent decisions by the NLRB not only set 
limitations on the employee in regards to free speech and expression 
when using social media but also impose restrictions on the employer 
when designing and implementing social media related policy. 
The NLRB also has issued decisions regarding the breadth of  an 
employer’s prohibition of  an employee’s social media- related activity. 
Also, current guidance prohibits employer retaliation against the 
employee for posts that are considered protected under the NLRA. 
Such restrictions upon the employer serve to protect an employee’s 
social media posts from undue constraint and illegal termination.
 One way that the NLRB has attempted to limit the scope 
of  employers’ prohibitions about employee’s private posts is by 
prohibiting employer’s policies that attempt to restrict all conduct. 
Such broad and generalized policies have been found to be far-
reaching and adverse to the interest of  the employee. In 2010, the 
NLRB found that Costco, a national wholesaler, and the nation’s 
third-largest retailer, had violated employees’ rights by instituting a 
sweeping prohibition on its employees’ use of  social media in general 
and Facebook in particular. The prohibition found in the Costco 
employee handbook simply stated, “[B]e aware that statements 
posted electronically (such as to online message boards or discussion 
groups) that damage the company, defame any individual, or damage 
any person’s reputation, or violate the policies outlined in the Costco 
Employee Agreement, may be subject to discipline, up to and 
including termination of  employment”(Belicove, 2012). 
 While it seems clear on its face, the NLRB found that 
such generalization by Costco could lead a reasonable employee 
to believe that the prohibition on employee speech related to the 
company could be extended to protected activity under the NLRA 
§ 7. The activity described in the NLRA is protected, and, therefore, 
any interference on the employee’s expression of  such speech is 
not tolerated and would give rise to an adverse decision against the 
employer. When designing such policy, the human resource manager 
should limit the scope of  the prohibition to activity that interferes 
with the employer’s purpose, advocates violence, or inflicts harm 
upon other employees or customers. 
 Other decisions by the NLRB also have sought to prevent 
retaliation by employers against employees who take to social media 
to air grievances and to generate fellow employee support in regards 
to working conditions, collective bargaining, and unionization, 
using the concerted activity language to do so. The NLRA Section 
7 describes such activity as “concerted” and therefore protected. 
While the NLRA did not, and, in fact, could not, foresee electronic 
communication as being included, current NLRB directives have 
expanded the scope of  the NLRA to include such electronic activity. 
In 2011, the NLRB sided with five former employees against their 
nonprofit employer after a Facebook post by an employee led to 
comments relating to the employer. Once the employer learned of  
the negative post, it dismissed all five employees, citing the Facebook 
post as the reason. The employees’ post and the attendant comments 
argued that their employer was not doing enough to help their clients, 
and that some employees were receiving more favorable treatment 
by the director for various reasons. The NLRB found that the 
employees’ Facebook activity constituted “concerted activity” under 
Section 7 of  the NLRA, and therefore, their termination was an illegal 
restraint on the employees’ free speech rights. Also, the NLRB found 
the nonprofit’s dismissal of  the employees retaliatory, and a result of  
the employees’ good faith attempts to improve working conditions 
and outcomes for their clients. (Jamieson, 2011). Human resource 
managers should make it clear that any protected speech under § 7 is 
not prohibited, so long as the questioned speech is concerned with 
working conditions, union activity, or collective bargaining.
Current Guidance in the Area of  Free Speech
 While this area of  human resource management is new 
and often contentious, the human resource manager is not without 
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guidance. The first step would be to take the NLRB memos and 
decisions and formulate policies that meet the general requirements 
set forth by the NLRB and the NLRA of  1935. Policies should be 
designed so that social media activity that the employer wishes to 
prohibit is described specifically. Such prohibited activity also should 
be directly related to the employee’s duties and responsibilities. NLRB 
decisions prohibit broad generalizations of  prohibited activity, such 
as those Costco tried to enforce prior to the board’s decision in the 
case discussed above. It is clear that the NLRA has been expanded 
to include electronic activity, and any prohibition against employee 
conduct that falls within these activities is suspect.
 Policy design also should make it clear to the employee 
that any concerted activity is protected as long as it relates to the 
employee’s duties and activities. The employee handbook should 
draw a logical connection between the duties of  the employee 
and any prohibited activity. A discussion with the employee also 
should include the activities that the NLRA Section 7 protects. It 
also should be made clear that activity on social media that subverts 
the employer’s purpose or disparages fellow employees will not be 
tolerated and could result in dismissal. Specific discussions of  the 
employee’s social media post and the implication of  the employer 
in illegal activity, or in the violation of  protected rights also should 
be discussed. In order to protect the employer’s interests, the human 
resource manager could implement a form of  due process, such as a 
review by a neutral third party prior to termination that resulted from 
the social media post.
 In addition to the formal guidance provided by the NLRB, 
NLRA, and case law, there are several examples of  third party best-
practice guides to assist the human resource manager in designing 
and implementing policy related to employee use of  social media. 
In this area, a multitude of  articles exist that deal with the impact 
of  social media on the human resource manager, and effective ways 
to monitor and restrict employee participation that is within the 
law. One example by Ashley Kasarjian (2013), while not exhaustive, 
does offer comprehensive tips that the human resource manager can 
use to his or her advantage. Other guidance such as Social Media 
Blunders in Employment Law (Lexis, 2014) and Social Media and 
Employment Law (Morgan and Davis, 2013) are also great examples 
that offer clear and logical guidance when formulating policy.
  There are areas of  concern in regards to social media and 
employer policy in which there is no clear guidance or answers, in 
fact, there is a split of  authority regarding the prohibited use of  social 
media on organization-owned equipment but in the employee’s own 
personal time. The consensus of  the court’s hearing such cases is that 
as long as the employee’s activity is lawful and done in the employee’s 
own time, the activity should not be restricted. Other courts have 
viewed this narrowly, and in fact, allow an employer to discriminate 
against activity on company-owned devises, even if  it is done on 
the employee’s own time if  the employer “(i) doing so is related to 
a bona fide occupational requirement, (ii) doing so is necessary to 
avoid a conflict of  interest with the employer, (iii) use of  the product 
affects an employee’s ability to perform his job duties, and/or [(iv)] 
the primary purpose of  the organization is to discourage the use of  
the product at issue.” (Morgan & Davis 2013) 
Policy Design Going Forward
 When designing and implementing policy concerning 
social media in the workplace, be it a public, nonprofit, or private 
enterprise, the National Labor Relations Act is clear that concerted 
activity is a protected form of  speech. Subsequent NLRB decisions, 
such as Knauz and Costco have sought to define the term “concerted 
activity” in light of  today’s technological advances. These decisions 
offer significant guidance to the human resource department when 
designing policies around social media. Based on these decisions and 
commentary, the human resource manager should keep the following 
guidance in mind:
1. Policies should not be too generalized or overly broad. The 
policy should focus instead on specific instances of  prohibited 
conduct and provide specific examples of  what is prohibited 
conduct.
2. The policy also should guide the employee as to what conduct 
the NLRA, § 7 specifically prohibits an employer from restricting.
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3. The policy should devise ways to prevent employer retaliation 
such as providing a neutral third party to review the evidence and 
making an objective decision, prior to the employee’s termination.
4. The human resource manager should keep abreast of  the 
changes in the law and memos and decisions by the NLRB. 
Recent decisions may be found at http://www.nlrb.gov/news-
outreach/fact-sheets/nlrb-and-social-media.
5. The National Labor Relations Act of  1935 is the governing 
statute, and while it does not mention electronic employee 
communication specifically, the National Labor Relations Board 
has expanded the Act to encompass all forms of  social media 
including Facebook.
6. The National Labor Relations Act of  1935 prohibits the 
interference by employers on an employee’s “concerted activity.” 
Concerted activity includes discussions around pay, unionization, 
collective bargaining, and working conditions. Working conditions 
have been interpreted broadly by the NLRB and courts when 
hearing termination cases.
7. The following restrictions by the employer on the employee 
have been expressly prohibited by the NLRB and case law and 
should be consulted and considered when designing policy:
• Prohibiting employee statements that “damage the 
company, defame any individual or damage any person’s 
reputation”;
• prohibiting employees from making “disparaging or 
defamatory comments about [employer], its employees, 
officers, directors, vendors, customers, partners, affiliates, or 
... their products/services”;
• prohibiting “disrespectful” conduct and language that 
might injure the “image or reputation” of  the employer;
• prohibiting employees from posting pictures depicting the 
employer in any way, including a picture of  the employee in 
a company uniform or the corporate logo;
• prohibiting employees from making disparaging comments 
about the company or the employee’s supervisors, co-
workers, or competitors;
• prohibiting employees’ use of  language or action that is 
“inappropriate,” of  a general offensive nature, rude, or 
discourteous to a client or co-worker;
• prohibiting employees from revealing personal information 
regarding coworkers, clients, partners, or customers without 
consent;
• prohibiting employees from identifying themselves as the 
employer’s employee;
• and limiting employee discussions of  terms and conditions 
of  employment to discussions conducted in an “appropriate” 
manner.
 In conclusion, the era of  social media has opened many 
doors for both public and private employees, employers, and human 
resource managers. Hiring, retaining, and disciplining of  employees 
and designing human resource policy was once an arduous and slow 
process, but the use of  technology has, in many respects, made these 
tasks easier. However, current technology also has made the area 
of  employee-employer relations more tenuous. Social media and 
the workplace are often a balance of  freedom to speak one’s mind, 
tempered with the employer’s desire to make a profit and protect its 
good will.
 Even in the area of  social media, there are certain 
assumptions that must be cleared away, and specific guidance that 
should be utilized before designing a policy that deals with the 
subject, but certainly before sanctioning an employee for an alleged 
violation. The employee must understand that the right to free speech 
when using social media is qualified; it must operate within certain 
limits imposed by the federal government, courts, and administrative 
laws and regulations. Likewise, the employer also must work within 
this same restrictive environment when designing and enforcing a 
policy. While much of  the restrictions placed on public employers 
are grounded in the first amendment, federal law and regulations also 
must be kept in mind when designing a social media policy. Privately, 
organizations are granted more leeway, certainly when employment 
is “at-will”, but the NLRA and decisions by the NLRB also impose 
restraints on termination of  private employees based on social media 
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and speech. However, there are many sources of  guidance available 
that make this easier for the human resource manager. With a fair and 
balanced policy and open communication with employees, the human 
resource manager can reduce the instances of  unfair termination, 
costs to the employee, and costs to the employer.
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Hip Hop and the 
Huxtables:
Identity, Hip Hop, 
and the Cosby 




Normal kids in their teens want to go and date girls and do mischievous things, your hormones are jumping around, but I stayed in my bedroom 
in search of  something.
~ Grandmaster Flash
I. Introduction - Beyond an Authentic Black Experience
 Developing an identity in the formative years of  adolescence 
is a complex undertaking, a process made much more complex 
when you don’t fit the mold of  any preexisting social group. For an 
African American in the 1980s, the formulation of  identity was a 
remarkably unique challenge. The rise of  hip hop as a major element 
of  American culture gave a far-reaching voice to the challenges faced 
many African Americans, but its roots in impoverished urban areas 
offered a limited perspective on black American life in the 1980s. In 
Sag Harbor, Colson Whitehead delves into this complicated identity 
problem through Benji, a black prep-school New York high school 
student “catching up on months” of  black culture he has missed 
out on in his upper-middle class world (Whitehead 37). Benji fits the 
role of  the “black geek” during his school year, playing Dungeons & 
Dragons, obsessing over comic books and Star Wars, yet he is drawn 
to the cultural world of  hip hop in search of  a more authentically 
black experience. Benji is caught in the midst of  swirling social 
identities: too black to fully assimilate into his prep-school world and 
too white to be part of  the hip hop world. Benji experiences classic 
double-consciousness and, in DuBois’s words, “this waste of  double 
aims, this seeking to satisfy two unreconciled ideals, has wrought sad 
havoc” with Benji and sends him “wooing false gods and invoking 
false means of  salvation. Sag Harbor is the place where he tries to 
negotiate these false gods and reinvent himself.
  Writer and professor Gene Jarrett suggests authenticity in 
African American art is seeking “to control representations of  the 
race as much as possible, to shield them from stereotypes and other 
types of  racist contamination,” but this control over representations 
inherently limits the ways African Americans can be represented 
(3). These limited representations of  what it means to be African 
American pervade Benji’s world and generate real conflict within 
him as he navigates adolescence. Critic Richard Schur explores 
this problem for Benji, noting that Benji “feels compelled to meet 
dominant constructions” in his search for authentic blackness (248). 
The problem with these dominant constructions, particularly hip hop 
as authentic black experience, is that Benji’s personal experiences fall 
outside the scope of  these constructs. It is this reality, this distance 
from perceived black authenticity that drives Benji to reinvent 
himself  as someone “blacker.” Thus, Benji spends much of  Sag 
Harbor performing the rules and rituals of  what he sees as a more 
authentic black identity. As Schur notes, “authenticity of  any kind 
is frequently understood as much as a matter of  consumption and 
performance as it is connecting to history, institutions, traditions, 
or shared struggle” (238). Benji consumes hip hop and other facets 
of  the authentic identity, then replicates what he consumes via 
performance. While Schur’s reading of  Sag Harbor thoroughly outlines 
the difficulty of  creating an authentically black identity for Benji, he 
fails to adequately answer the question of  why Benji so desperately 
needs this authentically black identity. The mere existence of  hip hop 
culture and its standing as authentically black is not cause enough for 
Benji’s identity struggle, it is the tension between the world of  hip 
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hop (as Benji sees it) and the world from where he comes.
  Sociologist Mark Naison describes early hip hop as borne 
of  “a world where government was distant and remote, families 
were under stress, adult authority was weak” (38). While this grim 
world was a grim reality for many black Americans, not all of  them 
faced the challenges outlined by popular hip hop music. Surely Benji, 
attending private school and owning a vacation home, cannot relate 
to the economic decay and crime so prevalent in hip hop music at 
the time. This certainly does not exclude Benji from feeling the pull 
of  hip hop culture. Charity Clay argues that “participation not be a 
requirement for understanding the importance of  cultural symbols,” 
an argument that if  heeded, allows for Benji to relate to the meaning 
of  hip hop even if  it falls outside of  his experience (230). Benji never 
seems invested in generating solidarity with the struggles of  black 
people as outlined in hip hop culture, nor does he wish to exist in 
the troubled world many hip hop artists built their music around. 
Is he drawn to hip hop simply because it is black music and, as he 
describes it, his predominantly white school experience was like 
being “blindfolded and thrown down a well” in terms of  access to 
“soulful” blackness (Whitehead 37)?
 Close reading of  Benji’s interactions with contemporary 
urban music paints a more complex relationship between him and 
hip hop. On some level, the subtext of  hip hop music matters to and 
appeals to Benji, beyond the content of  the lyrics. Grandmaster Flash, 
Run DMC, and Afrika Bambaataa speak literally about urban decay, 
injustice, crime, etc., but they also speak figuratively about personal 
strength and liberation from difficult circumstances. Hip hop gives 
voice to the tension Benji feels in his life, the struggles between 
blackness and whiteness, nerdiness and coolness, the representations 
of  family life and the reality of  family life. It is not enough to say 
Benji is in search of  an authentic black identity, but rather he is in 
search of  an identity that effectively negotiates these tensions. 
 The pull of  authentic blackness is strong and with it the 
pull of  hip hop, but if  these are pulling him toward a more black 
experience, what are they pulling him from? Benji is not just avoiding 
the whiteness of  his life, he is facing a personal crisis as well. His 
experiences as an upper-middle class son of  a podiatrist plants him 
firmly in the realm of  a “Cosby kid.” The cultural effect of  The 
Cosby Show is difficult to overstate, and for Benji, this TV version 
of  his life becomes a standard by which he is judged and by which 
he judges himself. As Benji declares “we were a Cosby family,” he 
does so with some awareness that this is what his life is “supposed” 
to be like according to the dominant social construct borne out of  
the Cosby Show, yet he cannot escape the reality that his family life is 
not like what he sees on TV (Whitehead 192). For Benji, The Cosby 
Show becomes a performance standard, an act that his family tries to 
replicate without success. The profound impact of  this performance 
standard, or “Cosby Effect,” is a driving force behind Benji’s identity 
crisis.
II. The Cosby Effect and Performance
 The Cosby Show was a tremendous TV success and built 
overwhelming popularity through the 80s and into the early 90s. 
Interestingly enough, the success, both critical and commercial, of  
The Cosby Show was driven by white audiences (Innis and Feagin 187). 
In general, the “whiteness” of  the show (the upper-middle class 
lifestyle, the absence of  racial tension, etc.) was highly problematic 
for black audiences, and responses ranged from highly critical to 
highly supportive. For many in the black audience, The Cosby Show 
was a vital weapon in the struggle to redefine stereotypes. Black 
doctors and lawyers do exist, and as one survey respondent noted 
in an audience study, “there are families like that. It’s not a one 
in a million thing” (Jhally and Lewis 283). In this sense, the show 
becomes a symbol of  pride, particularly for a family like Benji’s. The 
Cosbys represent a destruction of  stereotype and a mark of  success 
for black families, and the appeal for Benji to relate to the show is 
strong. In response to white audiences loving the show (even as 
“science fiction”), Benji asks, “who are these people? We said: People 
we know. And we watched it” (Whitehead 192-193). Benji wants to 
be a Cosby family member, even noting that the label is “a term of  
affection and admiration” (193).
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 This positive interpretation of  the cultural impact of  The 
Cosby Show creates a great deal of  difficulty for Benji and for black 
audiences in general. Leslie Innis’ and Joe Feagin’s audience study 
of  the show indicates several large problems with identifying the 
Cosby family as a realistic marker of  black success. The first problem 
is rooted in economy and class: if  the Cosby family is realistic, 
then what they have achieved is beyond the means of  most black 
Americans, who at the time lived in or close to poverty (Jhally and 
Lewis 280). For Benji, this problem is abstracted by his family’s 
financial stability. His access to economic struggle is limited to the 
consumption of  hip hop culture, a consumption that, as we will see, 
does not readily synthesize into understanding in Benji’s mind. The 
more problematic element of  the success of  The Cosby Show for Benji 
lies in the representation of  family.
 Unlike Benji’s interactions with other cultural movements, 
particularly music, he does not engage directly with The Cosby Show 
in the pages of  the text. The show exists as a phantom pressure 
generating tension between Benji’s life as it is and the life of  the 
visibly absent Huxtable family. In the summer of  1985, The Cosby 
Show had just completed its first season wherein it notably avoided 
tackling any issues of  race, focusing instead on the minutiae of  
family life. The content of  the show, while invisible on the pages, 
does shed light on Benji’s difficulty characterizing himself  in the 
context of  The Cosby Show’s cultural impact. The Cosby Show gave a 
nod to the burgeoning hip hop and breakdancing culture in Season 
1, Episode 16, and “Jitterbug Break.” In this episode Dr. Huxtable 
(Cosby) walks into his living room to find his daughter Denise 
and her racially diverse friends breakdancing to a synthesized beat, 
leading to an old versus young dance contest. Both the style of  dance 
and the music are recent products of  the urban African American 
population, yet the show treats the dancing and music as the product 
of  youth. Dr. Huxtable quips about the differences between how the 
“young people” and “old people” dance, turning the conflict into a 
generation gap issue without acknowledging either the economic or 
the racial origins of  it (“Jitterbug Break”). Certainly the show was not 
setting out to tackle these issues, but to Benji such representations of  
family life and hip hop music would have been almost unimaginable: 
a happy father dancing with his children and their racially diverse 
friends to music that Benji associates with racial identity without any 
acknowledgement of  race.
 On the heels of  labeling his family as a “Cosby family,” 
Benji diverts the narrative immediately to images of  his father’s 
mistreatment of  him and his brother. His brother transforms from 
Reggie into “Shithead” for a year, and Benji’s short haircut is derided 
as belonging to a “corner nigger” (Whitehead 193-194). Benji’s father 
tries to enforce a strict code of  blackness onto his children, a code 
that both distances them from white people and from “nigger” 
behavior. Hypocritically, Benji’s father engages in behaviors drawn 
from both of  these “enemy” groups. While he embraces a racially 
separatist attitude in his career and his vacation spot, the financial 
success of  being a doctor, owning a beach home, and sending your 
children to private school are typically “white” landmarks of  success. 
In fact, these are the same elements of  “whiteness” criticized by 
black audiences of The Cosby Show (Innis and Feagin 194). Benji sees 
his father model many of  the trappings of  The Cosby Show while being 
harshly critical of  whiteness and standards of  white success: this is 
the beginning of  a significant conflict in how Benji views his family 
in light of  the Cosby social construct.
 Benji’s father not only embodies some elements of  
whiteness that he is harshly critical of  but also embodies much of  the 
“nigger” behavior that he warns his sons against. The story is littered 
with these examples: embracing violence as a means to deal with 
problems and white people (116), hypermasculinity and the notion 
that his children should act like “men now” (50), and intimidation 
and abuse as a means of  establishing authority (228). Is this the 
vision of  the strong black man that his father preaches about? Benji’s 
family life seems to be constructed out of  a paternal hypocrisy: father 
says “don’t be white and don’t be a nigger,” but father does both. So 
while Benji sees his family in the success of  the Huxtables, there is 
nothing in The Cosby Show that reflects the reality of  his home life.
 Through the Cosby lens, Benji’s sense of  self  is out-of-focus. 
Benji notes that the Huxtables were “some version of  ourselves on 
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screen,” but these versions of  themselves are as distant from Benji as 
the show presenting the “practical matters of  the black day-to-day” 
(224-225). Consuming these representations of  blackness is an act 
of  verifying that “we didn’t exist,” while Benji’s father “restrained 
himself  from kicking in the set: That’s not how we live” (225). As 
the summer moves along, Benji shifts from his declaration that “we 
were a Cosby family” and to recognizing the disconnect from this 
version of  his identity. In reference to the television and the family 
within, Benji says, “the box contained things of  value. Where did that 
leave us when we looked around our own houses? The reception was 
terrible” (225). The Cosby Show may represent potential successes of  
a black family, but this leaves Benji to view his own version of  life as 
without value.
 Benji’s family cannot be the Huxtables but can only perform 
the roles publicly. As he lists types of  his own fake smiles (214) and 
types of  silences in his house (228), Benji is outlining his role in the 
performance. He is aware that this performance is meaningless, as 
“no one cares about what goes on in other people’s houses” (232). 
The Cosby Show, which initially feels like a model for Benji’s identity, 
is merely a reflection of  the artifice of  his family life. He cannot 
find himself  in this construct, and his final analysis of  his family’s 
relationship to the Huxtables is wedged into the story of  his father’s 
withering emotional abuse toward his mother. Each family member 
is expected to perform his or her role, to perform “Cosby-ness,” 
despite the fact that “The soundstage was empty, the production lot 
scheduled for demolition. They’d turned off  the electricity long ago. 
We delivered our lines in the darkness” (232). The failure of  this 
critical performance of  identity leads Benji to search for his sense 
of  self  elsewhere, somewhere he can break free of  the “box” of  this 
family performance and find a stronger self: hip hop.
III. Hip Hop Culture
 Whitehead wrote and published Sag Harbor in a world where 
urban music was ubiquitous in popular culture, and many of  the 
boundaries of  race and class associated with early hip hop have been 
breached, yet by the time Benji arrived in Sag Harbor in 1985, hip hop 
had taken hold as a significant factor in American pop culture. “The 
Message” by Grandmaster Flash and the Furious Five, released in 
1982, had risen to the status of  cultural icon, and artists such as Run-
DMC were gaining popularity nationwide. Born in the deteriorating 
Bronx of  the 1970s, hip hop became the signature music of  black 
Americans throughout the country, yet by 1985, that music began 
spreading to different races and economic classes (Naison). Hip Hop 
would evolve into a musical style diverse in both aesthetic and content 
and able to appeal to a broader audience. In 1985, the predominant 
style of  hip hop music was built around turntable sampling of  dance 
breaks from other songs (Naison 46).  However, the content of  hip 
hop was greater in variance, representing both the social strife faced 
by many black Americans and the party atmosphere in which the 
music was created (Clay). For Benji, the style of  musical production 
in hip hop was both appealing and understandable, but the content 
of  the music was problematic.
 While Benji is not participating in the socioeconomic 
struggles that were the prevailing motif  of  hip hop music, the music 
and culture are undoubtedly important to the formation of  his 
identity that summer in Sag Harbor. Time and again, Benji longs to 
belong to a hip hop crowd. Certainly he was searching for a more 
authentic black identity and, as Richard Schur explains it, “Benji feels 
compelled to meet dominant constructions” (248). Hip hop was the 
dominant construction for the black male identity at the time, but 
this authenticity was not the only attractive element of  hip hop for 
Benji. Benji’s musical interests are broad and variable, and part of  
his attraction to hip hop is the style of  hip hop: sampling from other 
tracks to create driving new rhythms. Rather than enhancing his 
participation in hip hop culture, however, this appreciation alienates 
him from his friends’ perceptions of  this culture. When Benji points 
out that Afrika Bambaataa sampled a song by the German group 
Kraftwerk, Marcus reacts defensively threatening “you’re lucky Zulu 
Nation ain’t around...they’d scalp your shit” (77). It does not matter 
to Marcus and the others that Afrika Bambaataa willfully sampled 
a track from Kraftwerk to create their sound. Their perception of  
hip hop as an authentically and exclusively black music form limits 
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Benji’s ability to closely engage with the social construction of  hip 
hop. Benji’s knowledge of  music and hip hop production mark him 
as a “fuckin’ Siouxsie and the Banshees-listenin’ motherfucker,” and 
not as someone who “gets” hip hop the way Marcus does (78).
 It becomes clear that integrating into hip hop culture is both 
problematic for Benji and vital to his self-redefinition. Throughout 
the novel, Benji struggles to be part of  the hip hop crowd in light of  
his preference for more diverse music. If  he tends to prefer “white” 
music like Depeche Mode and the Buzzcocks, why is he so intent on 
exploring hip hop music? Social pressure to be “in,” and the need for 
a more authentic black identity can go a long way toward answering 
that question, but for Benji, there is more to hip hop than social 
construct. As Benji notes, the rules of  acceptable culture changed 
daily and were governed by the boys’ subjective understanding of  
that culture (Whitehead 79). 
 Benji’s exclusion from his friends’ hip hop world reaches a 
climax of  sorts when his brother Reggie exposes his “squareness.” 
As Bobby and Reggie rap through a limited-edition live recording of  
a Run-DMC performance, Benji muses that he has been listening to 
“too much Buzzcocks. I thought I knew all of  Run-DMC’s records...
but I was a square” (Whitehead 170). His attraction to other musical 
styles again serves to isolate him from his friends and their “in” 
music. This does not mean that Benji only likes “white” music, in 
fact he discusses knowing almost the entire Run-DMC catalogue. His 
exclusion here is based on him almost knowing all of  it, as opposed 
to really knowing all of  it. Benji is allured by the style of  music as 
well as Reggie’s total relationship with it. Here, hip hop is not just the 
song, but also the performance and the social status: it is a complete 
social construct. Being on the outside leaves him wanting in: “In my 
jealousy, I saw Bobby and Reggie performing their bit behind the 
counter at Burger King, their clubhouse where I was not allowed” 
(171). While a stylistic and aesthetic appreciation of  hip hop seems 
to be against the rules of  the hip hop social construct for Benji, a 
content-based appreciation proves even more troublesome.
 The rebellious party-rock anthems of  Run-DMC and Afrika 
Bambaataa offer their own appeal to Benji and the gang as songs 
expressing the liberated desires of  a teenager. However, much of  the 
hip hop of  the early eighties was built around social consciousness 
and an effort to unveil the socioeconomic troubles faced by many 
black Americans. As summer-time vacationers, these boys have little-
to-no relationship with the content expressed in much of  hip hop 
music. The violent, dangerous world described in much hip hop at 
the time was presented as a warning against getting trapped in a too-
common world: drugs, guns, oppression, etc. In this way, hip hop 
of  the eighties developed into a black social construct built upon 
revolt against the social systems holding back many black Americans 
(Baker). Benji again falls outside this social construction of  hip hop 
as he is neither living in (or creating) a dangerous world. 
 This distance from the content of  hip hop is a problem not 
unique to Benji and his friends. Black audience responses to hip hop 
indicate a tension inherent in the consumption of  the often violent 
and dangerous imagery of  hip hop. There is a rejection of  these 
images as negative and destructive, but an embracing of  these images 
as indicative of  “real” life for many black people (Sun et al. 123). 
Even when alienated from the content of  hip hop, black audiences 
respect the presence of  a black voice in music. As Benji searches 
for a more authentic black identity, he is drawn to hip hop, not just 
for its style, but also for this content. The forefather of  socially 
conscious hip hop, Grandmaster Flash, becomes a presence and a 
refrain in Sag Harbor. Grandmaster Flash, along with Melle Mel and 
the Furious Five are natural points of  recurrence for Benji in his 
relationship with hip hop considering the status of  “The Message” as 
the preeminent content-driven hip hop song. Benji’s interaction with 
this song becomes emblematic of  his attraction to and alienation 
from hip hop as an identity-forming social construction.
 In “The Message,” Melle Mel raps about the deterioration 
of  the Bronx and the abandonment of  black neighborhoods to 
decay. The result, as Melle Mel sees it, is a dangerous trap that many 
black people can fight against but can never escape. The song’s hook 
expresses this: “It’s like a jungle sometimes/ It makes me wonder 
how I keep from goin’ under” (Grandmaster Flash and the Furious 
Five). This harsh content—marked by “people pissin’ on the stairs” 
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and “junkies in the alley with a baseball bat”—is a far cry from Sag 
Harbor, but the content-based success of  the song established the 
narrative of  “The Message” as a crucial black narrative and thus, it 
becomes vital to Benji and the boys. It is Benji’s misinterpretation 
of  the song’s content that demonstrates the difficulty Benji has in 
meeting the dominant social expectations of  content-driven hip hop.
 The third verse of  “The Message” raps,
“Got a bum education, double-digit inflation
Can’t take the train to the job, there’s a strike at the station
Neon King Kong standin’ on my back
Can’t stop to turn around, broke my sacroiliac
A mid-range migraine, cancered membrane.” (Grandmaster Flash and the 
Furious Five)
 The content of  this rap is centered around the depressing 
socioeconomic conditions observed by Melle Mel in the Bronx. His 
broken “sacroiliac” is a reference to the back-breaking challenge of  
struggling against this decaying world. Sometime in Benji’s life, he 
morphed “sacroiliac” into “sacadiliac, substituting an anatomical 
reference to the lower back and pelvis with “getting socked in the 
nuts” (Whitehead 260). Where Melle Mel blames society for the 
ruination of  black Americans living in areas of  urban decay, Benji 
blames society for his own isolation from a clear identity and social 
constructions.
 Mishearing song lyrics and interpreting them in such a way as 
to bring meaning closer to the listener is, as Benji puts it, “the right of  
every human being” (260). The pain of  injuring a scrotum is relatable 
to Benji, even if  the actual content of  the lyrics are not. That Benji 
reveals his misreading of  the song in front of  the rap group, UTFO, 
highlights his distance from the content of  hip hop music. Benji is 
labeling himself  as an outsider in the world of  hip hop culture yet 
again, relegated to the sidelines as his friend NP handles the rest of  
the interaction with UTFO. This does not diminish the importance 
of  hip hop to Benji. Though Melle Mel intentionally avoids language 
of  the type Benji “hears,” Benji’s contention that “getting kicked in 
the balls was on par with transit strikes and getting his car repoed” is 
a reasonable interpretation of  the song lyric: living like that is painful, 
as is living in Benji’s world of  social limbo (260). In a world where hip 
hop is vital to Benji, he does not fit the dominant social construction 
of  hip hop culture, and given that he is simultaneously a “Cosby kid” 
yet sees nothing of  the Cosbys in his daily life, where can Benji turn 
for a sense of  self ?
IV. Synthesis and Identity
 With so much of Sag Harbor dedicated to finding Benji’s 
“black” identity, there is little surprise that finding a way to sneak into 
a hip hop concert is a main event of  the novel. What is particularly 
interesting about this sequence is how “white” the entire experience 
is.  If  Benji’s central identity crisis is centered around the tension 
between the Cosby construct and the hip hop construct, then the 
UTFO concert becomes a moment of  synthesis between the two. 
A great deal of  time in the novel is spent building up to the UTFO 
concert, including meeting the band, but the climactic scene inside 
the concert has very little to do with the music. Whitehead’s choice to 
end this storyline before UTFO’s performance is critically important 
given what he shows us leading up to the concert. Access to this 
concert involves Benji presenting himself  in the identity that he has 
tried to escape all summer and mingling with “older white people, 
the middle-aged East End denizens” (262). Ultimately, Benji must 
“Cosby-up” in order to access hip hop.
 Aside from the shenanigans and logistics associated with 
getting into the show (NP “knows someone”, they meet the band, 
etc.), attending the UTFO concert seem to hinge on upper middle-
class presentation. As Benji prepares to head to the show, his choice 
of  clothing is telling as he is dressed in “Ralph Lauren polos” and 
“pleated khaki shorts” (256). This is classic 80s prep-school summer 
wear and Benji’s choice poses the question: is he simply unable to 
avoid his Cosby identity, or does he have some understanding of  
what the show’s audience will be? Instead, it seems as though this is 
a version of  himself  with which Benji is actually comfortable.
 Benji is nonplussed as he experiences the white, upper 
middle-class audience while waiting to enter the concert. He soaks it 
all in, even taking the time to notice and critique the pre-concert DJ 
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music. The white crowd and white music actually seem to facilitate 
a confidence and relaxation rarely seen in Benji. As Debbie Harry 
blasts through Bayside, Benji notes, “I’m not dancing that badly at all. 
I thought, this is Good. No qualifier, chaotic or otherwise. Simply: 
Good” (263). That Benji chooses the Dungeons and Dragons lingo to 
describe this moment also feels important. Benji is embracing a part 
of  himself  that he has spent most of  the summer denying. His simple 
confidence and contentment in this moment indicate a success for 
Benji in formulating an identity. Here, he does not need to be all the 
way “in” the Cosby or the hip hop construction: being a bit of  both 
is enough. Benji has, for a moment, moved a step away from “two 
unreconciled strivings” as he hopes “to merge his double self  into a 
better and truer self ” (DuBois).
 Whitehead leaves this storyline right at the moment UTFO 
is set to perform. As a narrator, Benji takes himself  out of  the 
dramatic present and into the narrative present to end the section: 
“Now you’ll have to excuse me. Can you feel it? It’s about to start” 
(267). The immediacy of  the memory gives the experience weight. 
Hip hop does matter greatly to Benji, even if  it is hard to remember 
why he ever liked UTFO, and even if  their lyrics were “fucking corny” 
(261). This moment seems to be capturing the essence of  Benji’s 
complex identity. He is still the Cosby kid: however, he is also the hip 
hop fanatic, fully committed to becoming part of  that culture. The 
UTFO concert shows the reader what Benji struggles to see himself. 
His identity is not this-or-that: rather, he is many disparate things 
and only when embracing all parts of  himself  does he experience 
contentment.
 Whitehead does not grant Benji this contentment for long. 
As the summer (and the story) ends, Benji is again thrust into an 
identity limbo. Benji tries to convince himself  that he “had to be 
a bit smarter. Just a little” and that he had grown and become a 
better version of  himself  (328). His language is full of  doubt and 
a desperation to be right: that he “had to be a bit smarter. Just a 
little” instead of  simply “I was smarter” indicates an uncertainty 
and a desperate hope. This hope is never addressed or fulfilled in 
the pages of  the novel, and the reader’s insight into adult Benji, 
the narrator, is limited. Whitehead does not seem to be validating 
Benji’s desperate hope at the end of  the novel. As young Benji tries 
to convince himself  that the coming year would be a “great year,” 
the adult narrator negates this hope, gently mocking his fifteen year-
old self  with the closing lines of  the novel: “isn’t it funny? The way 
the mind works” (329). Ultimately, Benji is not able to resolve his 
identity through the social constructions available to him, at least not 
at age fifteen. Yet, as the UTFO concert illustrates, both the Cosby 
kid and the hip hop fan coexist in Benji, and both are vital parts of  
his identity, even if  Benji is unable to recognize this.
 Whitehead does not resolve Benji’s identity at the end 
of  the novel. Readers do not see Benji come to any epiphanic 
conclusions about himself, nor do they see him as an adult—Benji 
the adult narrator remains distant and opaque for almost the entire 
narrative. Whitehead is not offering any prescriptive solutions 
to identity formation in response to authentic representations 
of  blackness. Doing so would be a contribution on his part to 
“control representations of  race” and would undermine the work 
he does to expose the complexities of  identity and race. The lack 
of  resolution and prescription leaves room for the novel to explore 
cultural authenticity without suggesting that there is a “right” way to 
identify as African American. “The Cosby Effect” is a useful tool for 
exploring African American identity without reducing black culture 
and experience down to the racially “authentic” elements of  hip hop. 
Benji’s experiences with authenticity and his struggle to develop a 
clear sense of  self  allows African American identity formation to be 
a complex, fluid process that incorporates elements of  race, class, 
culture, and experience. 
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Artist’s Statement
Melanie F. Gillis-Janssen
Twenty-one is a composition portrait of  a teenager. The technique employed includes printing the image on 5” x 
7” aluminum flashing, using an inkjet transfer process. While 
investigating alternative printing processes, I learned of  German 
artist Berit Myreboe’s hauntingly beautiful portraits that are 
manipulated transfer prints on aluminum, accented with paint. I 
emulated Myreboe’s work in using aluminum as a printing surface 
for my portraits, but I decided not to add paint to soften the images. 
I utilized aluminum as a printing surface to add depth to the work 
and to reinforce a sense of  constant change as light plays across the 
reflective surface of  the prints. The portrait is repeated to infer the 
imperfections of  a developing teenager and to convey the myriad of  
emotions that lurk beneath the surface. The work is in reaction to 
my own children’s teenage development. The portraits are left raw, 
imperfect, and unfinished with the intent of  evoking the changing 





Melanie Gillis-Janssen is pursuing her Masters of  Arts in Teaching 
Creative Arts. Her project will be completed in the spring of  2016 
under the mentorship of  Professor Rob Lorenson. She plans to 
pursue her CAGS in the fall of  2017.
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A Qualitative 
Exploration of  a 
Massachusetts Drug 
Court: How are the 




Due to drug policy changes in the 1980s, the criminal justice system was forced to create diversion programs to deal with 
the rising numbers of  drug offenders in the system. Based on 
“therapeutic jurisprudence”, drug courts began opening across the 
county in 1989, using the “ten key components” as a guide for policy 
implementation. The purpose of  this study was to analyze how 
closely a Massachusetts drug court adheres to drug court’s 10 key 
components. Drug court participants’ perceptions on the application 
of  the 10 key components were acquired by an in-depth, face-to-
face interview session. This research also used court observation to 
study drug court as an alternative to incarceration. This study found 
that although this Massachusetts drug court adheres to the 10 key 
components, there is room for improvement.
Literature Review
 In 1989, Florida was the first State to create a drug 
court (NADCP, 2004; Olsen, Lurigio, & Albertson, 2001). Court 
professionals began to feel frustrated concerning the presence of  the 
same people in the courthouse for the same offenses. They realized 
that they had to do more than process the cases; they had to offer 
these people what they needed most, which was substance abuse 
treatment (DeVall, Gregory, & Harmann, 2012; NADCP, 2014). 
By acknowledging their failures, the criminal justice professionals 
were able to expand the current systems into different methods of  
dealing with this population (DeVall et al., 2012). Records show that 
as of  June 2013, there were over 2,800 drug courts in the United 
States (NIJ, 2014). Since then, there has been a significant amount 
of  research, more than any other criminal justice program (NADCP, 
2004; Olsen et al., 2011). 
  The drug court model was based on “immediate 
interventions, a nonadversarial process, a hands-on judicial role, drug 
treatment with clearly defined rules and goals, and a team approach” 
(Olson et al., 2001, p 174). The focus of  drug court was to be more 
therapeutic than punitive (Hiller, Belenko, Taxman, Young, Perdoni, 
& Saum, 2010). Drug court also was created based on the theoretical 
model of  Therapeutic Jurisprudence.  Therapeutic jurisprudence 
“is an interdisciplinary approach to legal scholarship that has a law 
reform agenda….Therapeutic jurisprudence is not only concerned 
with measuring the therapeutic impact of  the legal rules and 
procedures, but also of  the way they are applied by various legal 
actors-judges, lawyers, police officers and expert witness testifying in 
court, among others” (Winick, 2003, p. 1063). 
 Therapeutic Jurisprudence was first created in the late 1980s 
by Wexler as a legal theory that was mostly implemented in the field 
of  mental health law to assure that mental health patients received 
proper treatment. However, currently therapeutic jurisprudence is 
being used in a variety of  fields - correction, probation, healthcare, 
etc. (DeVall et al., 2012; Winick, 2003). Studies have shown that the 
10 key components were derived from the Therapeutic Jurisprudence 
Theory. In addition to the therapeutic model, drug court was created 
as a way to enhance the speediness and effectiveness of  handling 
cases (Olson et al., 2001). The 10 key components were developed 
in conjunction with all the above factors. The 10 key components 
separate drug courts from traditional courts in regards to their 
operationalization (Hiller et al., 2010). 
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 The initial idea was to use the components as a guideline. 
Currently, they are being used to implement policies, and as a way 
to measure the effectiveness of  drug courts (Hiller et al., 2010). 
Studies have shown that drug courts throughout the United States 
may run differently from one another but they commonly share the 
same rules and regulations (Hiller et al., 2010; Marlowe, Festinger, 
Dugosh, Benasutti, Fox & Harron, 2003, 2013). This model was 
created to be flexible for the courts to implement in a way that fits the 
population served (Carey, Finigan, & Pukstas, 2008). In some courts, 
a guilty plea is entered, and once the participants graduate, the case 
is dismissed. If  the participants do not graduate, the guilty plea will 
be officially submitted (Marlowe et al., 2003, 2013). Many research 
projects have shown drug courts that do not faithfully follow the 10 
key components usually fail (NADCP, 2013).
  According to Marlowe et al. (2003), there is not a lot of  
research on the effectiveness of  the 10 key components. The 
research is uncertain about which of  the components is more 
important than others. The studies that are usually conducted on 
drug court are comparisons between drug court and traditional 
court. Therefore, there is not a lot of  research that analyzes only the 
10 key components to discover which component is crucial to the 
success of  drug courts (NADCP, 2014; Olson et al., 2001).  Hiller et 
al. (2010) conducted a research analysis where they measured drug 
court structure and operation. Their analysis indicated that the 10 key 
components were applied in all of  their sample data of  drug courts. 
However, they suggest perhaps the 10 key components should be 
revisited and revised since they were created over 15 years ago. 
 Many research projects have shown the success of  drug 
court in other ways. For instance, drug courts have shown to be 
effective in reducing crimes related to substance abuse with little 
cost to the state budget. Due to the way drug court is set up, there 
are fewer probation violations and fewer re-arrests (Marlowe, 
2010). Drug courts also have shown to be successful regardless 
of  the participant’s main drug choice, age, or race (Marlowe & 
Table 1 
The 10 Key Components of Drug Court 
10 Key Components (Lutze & Wormer, 2014; NADCP, 1997). 
1 Drug courts integrate alcohol and other drug treatment services with a justice 
system case processing.  
2 Using a nonadversarial approach, prosecution and defense counsels promote 
public safety while protecting participants’ due process rights.  
3 Eligible participants are identified early and promptly placed in the drug court 
program. 
4 Drug courts provide access to a continuum of alcohol, drug, and other related 
treatment and rehabilitation service. 
5 Abstinence is monitored by frequent alcohol and other drug testing.  
6 A coordinated strategy governs drug court responses to participants’ compliance. 
7 On-going judicial interaction with each drug court participant is essential. 
8 Monitoring and evaluation measures of achievement of program goals gauge 
effectiveness.  
9 Continuing interdisciplinary education promotes effective drug court planning, 
implementation, and operations. 
10 Forging partnership among drug court, public agencies, and community-based 




37 • THE GRADUATE REVIEW • 2016BRIDGEWATER STATE UNIVERSITY
Carey, 2012).  Olson et al. (2001) conducted a study where they 
compared three different drug courts’ implementation of  the 10 
key components and found that drug court staff  interactions with 
different program providers, especially the treatment providers, 
were extremely beneficial because of  the experience they received 
regarding addictions. Additionally, they found when judges failed 
to recognize the importance of  teamwork in drug court, it caused 
friction between staff  members. Drug court processes of  handling 
addicts are different than the regular courts. Drug courts address the 
main issue, which is addiction, in a collaborative way with drug court 
staff  and treatment providers. 
 Most drug courts consist of  a judge, public defender, 
prosecutor, probation officer, and case manager (Guastaferro & 
Daigle, 2012; Marlowe, 2010; Melnick, Wexler, & Rajan, 2014; Olson 
et al., 2001), and treatment providers. They have a staff  meeting 
(staffing) before the court session to review the progress of  each 
participant. According to Marlowe (2010), the drug courts that have 
every member of  the staff  participate in the meeting have shown to 
be successful in achieving their goals.  There has been tremendous 
amounts of  criticism regarding drug court’s participants’ due 
process. However, currently, most drug courts have a full-time public 
defender on staff  to assure the participant’s due process is not being 
violated (Guastaferro & Daigle, 2012). Research also has found drug 
courts that have both defense and prosecutor participation in the 
staff  meeting were more successful because of  expedited decision 
making (Carey et al., 2008). 
 Drug courts must collaborate with treatment providers for 
the success of  the participants (Lindquist, Krebs, Lattimore, 2006; 
Marlowe et al., 2013). However, the roles are clearly defined. The 
treatment providers are there to provide services to participants. 
While the criminal justice system is responsible for keeping the public 
safe, it will, therefore, use punitive measure to obtain compliance 
(Marlowe et al., 2013).
 Drug court should be reserved for people who are at a 
greater threat of  re-offending, and people who present more anti-
social behaviors (Dugosh, Festinger, Clement, & Marlowe, 2014; 
Marlowe, 2010).  Drug court also should be reserved for people 
with severe substance abuse/dependency illness, and people who are 
nonviolent (Olson et al., 2001).
 People with substance abuse or dependency are more prone 
to involvement in the criminal justice system (Gallagher, 2012). 
Research has shown incarceration has a negligible impact on alcohol 
and drug user rehabilitation (NCADD, 2014). Participants in drug 
court need to be closely monitored for the first 30 days (Gallagher, 
2012). They need to feel safe, have a weekly court attendance, have 
random drug tests, and be provided a progress report for program 
attendance such as therapy (Lindquist et al., 2006; Lutze & Wormer, 
2014; Marlowe et al., 2013). Drug testing is extremely important as 
frequent drug testing is the best indicator of  program and treatment 
compliance (Lindquist et al., 2006). To be effective, drug test results 
ought to be collected immediately after the test is conducted (Carey 
et al., 2008).
 The earlier people begin treatment, the better the results 
(Gallagher, 2012).  It is important that treatment be offered to 
offenders with serious drug addiction. Otherwise, there is a high 
possibility of  recidivism. Providing treatment to participants who 
are not addicts can have a reversed effect since it can expose them 
to peers who display anti-social behaviors (Dugosh et al., 2014). 
Research has shown that for the first 6-12 weeks, participants had a 
higher rate of  drug use especially cannabis. Therefore, frequent drug 
testing is important because most violations occur due to relapse 
and participants’ struggles with their sobriety (Marlowe et al., 2013; 
Guastaferro & Daigle, 2012). 
 Drug court deals with criminal issues, but it also provides 
extra support for participants. While going through drug court, 
participants receive assistance with treatment, education, work, 
mental health treatment (if  applicable), transportation, childcare, 
housing etc. (Lutze & Wormer, 2014; Marlowe, 2010). Participants 
have the opportunity to earn several incentives. However, they also 
can be sanctioned for probation violations. Incentives are less specific 
than sanctions and may include gift cards, reduced court appearance, 
unsupervised visitation with their children, praise, and more. Drug 
38 • THE GRADUATE REVIEW • 2016 BRIDGEWATER STATE UNIVERSITY
courts also may provide incentives and rewards to promote positive 
changes and accomplishments (Gifford, Eldred, Vernerey, & Sloan, 
2014; Lutze & Wormer, 2014).  Praise was reported to be the number 
one incentive in the drug court program (Lindquist et al., 2006). 
 Sanctions and incentives have shown to encourage 
participants to succeed with the drug court requirements and change 
their lives (Lindquist et al., 2006; Marlowe, 2010). Although, incentives 
are widely used in drug courts, program violation will incur sanctions. 
Sanctions are imposed to punish the violation and attempt to modify 
bad behaviors. The primary objective of  sanctions is to punish minor 
violations to prevent serious violations. For sanctions to be effective, 
they must be imposed swiftly, steadily, and properly (Guastaferro & 
Daigle, 2012; Lindquist et al., 2006). Drug courts try to avoid using 
incarceration as a form of  punishment; removal or threat of  removal 
of  custody is often used as a sanction. However, incarceration can be 
used to encourage compliance and finish treatment (Gifford et al., 
2014; Lindquist et al., 2006). 
 The judge has the discretion to implement several sanction 
options. However, in most drug courts, the team makes the decision, 
and the judge delivers the sanction (Guastaferro & Daigle, 2012).
 Guastaferro and Daigle (2012) conducted a research study 
on the use of  graduated sanctions in felony-level drug court, and 
they found that 60% of  the sanctions imposed were incarceration, 
and 50% were community services. The reasons for the sanctions 
were normally positive drug screening and violations of  the testing 
policies. They also found nearly three quarters of  participants (71%) 
had an average of  four sanctions during the course of  the program.
 Lindquist et al. (2006) also conducted research to study 
the key factors associated with applying sanctions. They found 
the most frequently punished violation was drug test failure; 66% 
of  their participants were sanctioned for positive drug screening. 
Other violations included failure to attend treatment, bad manners, 
and sometimes, but not frequently, escaping/hiding. They also 
found jail was the most frequently used sanction. Sanctions could 
be implemented anywhere from a weekend in jail to 30 days in jail. 
Most participants understood sanctioning and it’s process. However, 
some participants reported not understanding sanctions, and which 
infractions could lead to sanctions. Graduation is heavily weighed on 
the completion of  treatment.  
 Failure in drug court does not always mean the participants 
are not compliant but could mean that the types of  services received 
were not tailored to their needs (Marlowe et al., 2013). Research also 
has shown when participants are forced into treatment, there is low 
probability of  compliance. Therefore, the probability of  relapse is 
extremely high (Brocato & Wagner, 2008). Participants who graduate 
from drug court have indicated a decrease in drug and alcohol 
use. Drug court participants also have been able to improve their 
relationship with their families (Marlowe, 2010). 
 Research has shown a good relationship with treatment 
providers and court staff  is important to ensure graduation. According 
to Brocato and Wagner (2008), graduation is linked to participants’ 
motivation to change their lives, therapy compliance, satisfaction, 
and good relationship with court staff  (judges, probation officers, 
case managers, and their attorneys). Therefore, it is important that 
drug courts keep the same staff  especially the same judge for better 
results (Carey et al., 2008). However, the most important aspect in 
graduation is the participant’s motivation to change and live a drug-
free life. Research has shown several participants who completed 
drug court discontinued personal relationships with people who 
were still addicts. Participants have conveyed that drug courts not 
only helped them with their addiction and criminal conduct, but they 
also had a positive influence on participants’ personal lives (DeVall et 
al., 2012).
 It is important for drug court members to collaborate and 
coordinate to assure the participants are receiving the best treatment 
possible.  For example, the prosecutor and the public defender should 
have common goals for the participants (Carey et al., 2008; Melnick 
et al., 2012; Olson et al., 2001).  Studies have shown working together 
for a shared goal is important. However, the staff ’s credentials are 
important as well (Carey et al., 2008; Melnick et al., 2012; Olson et 
al., 2001). Staff  should be encouraged to receive continued training 
and education to maintain the program’s commitment and honesty 
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(Carey et al., 2008; Lutze & Wormer, 2014; Olson et al., 2001). Studies 
also have shown failure of  a new program is positively associated 
with poor application, not understanding drug court model and not 
being able to find answers for differences between colleagues (Lutze 
& Wormer, 2014). 
 Drug courts must have a cohesive agreement about the 
mission, objective, and structures of  the program (Lutze & Wormer, 
2014). The court must not stigmatize or embarrass the participants. 
Courts should have smaller programs to assure the best service 
possible, and they should focus on the positive and not the negative, 
using participants’ strengths to succeed (Lutze & Wormer, 2014). 
Consensus is important in drug court because of  the diverse discipline 
and variety of  responsibility to the public and drug court participants 
(Melnick et al., 2012). Although, there is much research that can 
account for the successes of  drug court, it is important to note that 
there are points that need to be kept in mind. For instance, drug 
court should not have more than 125 participants because it has been 
shown that more than 125 participants decreases the effectiveness 
of  the program (Marlowe et al., 2013). Drug court should be kept 
small for individuals to receive individualized attention from their 
probation officer. Drug courts should also utilize assessment’s 
criticism of  their program to make changes (Carey et al., 2008). 
Methodology 
Qualitative Research
 This study used a qualitative approach to study drug court. 
Qualitative research can be described as “ethnographic, naturalistic, 
anthropological, field or participant observer research” (Key, 1997). 
This method provides the ability to obtain information about drug 
court from the participants themselves and by observing participants.
 This study used two different approaches for data 
collection: face-to-face interviews and court observations. Drug court 
participants were observed during five different drug court sessions, 
where field notes were taken in five court observations. Face-to-
face interviews as well as court observations were used to measure 
drug court policies and procedures. Interviews were conducted in a 
semistandardized interview process (Berg, 2007). 
       Interview questions were broken down into 10 different 
categories and were derived from previous research conducted by 
the National Drug Court Initiative (Heck, 2006): Demographics, 
Education, Criminal Activities, Defense/Prosecutor, Drugs and 
Alcohol, Family, Treatment, Drug Court, Relationships with Drug 
Court Personnel, Sanctions and Incentives, and  Other Services. 
      In addition to interviews, this research used naturalistic 
observation (Dewey, 2014). Observations were discreet to minimize 
the observer’s influence on court proceedings.  
 Bridgewater State University’s Institutional Review Board 
(IRB) approved this study.  This study included contacts with living 
subjects for the purpose of  data collection. Therefore, it had to be 
approved by IRB to assure the rights and safety of  the participants 
were not violated. 
Participant Recruitment and Sample
 A total of  eight participants agreed to face-to-face interview 
sessions. However, only six interviews were completed. Taking into 
account the similarities after the sixth interview, the study reached 
“saturation.” Saturation is defined as “the point at which no new 
information or themes are observed in the data” (Guest, Bunce, 
& Johnson, 2006, p. 59). Saturation has served as a guide for many 
qualitative researchers to establish an acceptable data sample size. 
In many qualitative studies, once the study reached a point where 
there are no new themes emerging, the data is deemed sufficient for 
analysis (Francis et al., 2010; Guest et. al, 2006). According to Mason 
(2010), a study can reach its goal with a small sample. Guest et al. 
(2006) reported that it is “recommended [for] at least six participants 
for phenomenological studies” (p. 61).
 In this present study, the researchers used purposive or a 
non-probability sample technique. This sampling method can lead 
researchers to obtain rich information from a small sample of  cases 
that were specifically chosen for the study conducted (Teddlie & 
Yu, 2007). The characteristics of  the participants interviewed in this 
present research study can be found in Table 2. 
40 • THE GRADUATE REVIEW • 2016 BRIDGEWATER STATE UNIVERSITY
The primary reason for this research was to study how closely a 
Massachusetts drug court adheres to the 10 Key Components.
Method of  Analysis
 Analysis of  qualitative data included listening to the tape 
recording several times, getting familiar with the data obtained, 
understanding the data, and transcribing the interviews verbatim. The 
answers were reviewed to find common themes and patterns.   All 
data collected for the purpose of  this study were locked in a cabinet 
in the investigator’s and co-investigator’s possession. Once the 
transcription was completed, the recordings were erased. Participants 
also were observed during five drug court sessions. Field notes were 
taken on all five observations. This technique helped the researchers 
understand how the 10 key components were applied. 
 The participants’ answers were reviewed to find common 
ideas and patterns to enable the researchers to arrange the data in 
different categories.  Once the patterns were identified, the next step 
was to select the ideas that were relevant to the study. The researchers 
carefully researched if  there was a connection between different ideas 
(Taylor-Powell & Renner, 2003). 
 The audio recordings of  the interviews were transcribed 
verbatim. While transcribing the interviews, different themes that 
emerged within the transcription were coded. The researchers read 
the transcriptions and the written 
court observations multiple times and 
documented relevant concepts and 
their relationship to drug court’s 10 
key components. Different categories 
and patterns identified within the 
data included: similarities of  age of  
first illicit drug use, the attendance of  
multiple substance abuse treatments 
prior to drug court, and the lack of  
support from the defense attorney 
and the prosecutor. 
 Consistencies in the interview 
questions and contradictions and 
relationships within the answers 
were identified to further test the 
emerging categories. The fundamental categories in drug court were 
treatments, sanctions, incentives, and participants’ behavior. As the 
relationships between the different categories became more evident, 
the fundamental category that described how the different categories 
were linked was identified. As a result of  this process of  ongoing 
analysis, the procedure of  how a Massachusetts drug court adhered 
to the 10 key components was identified. 
Results
 This study has identified the common practices of  a 
Massachusetts drug court as it relates to the National Drug Court 
Institute’s 10 key components. The results presented in the following 
sections were derived from observing actual drug court sessions and 
in-depth, face-to-face interviews. Court observations and interviews 
data are presented and discussed by defining each of  the 10 key 
components, and how each component relates to court observations 
and the interviews. 
Table 2 





















34 Single Caucasian Marijuana, alcohol, ecstasy, 
cocaine, & opiates  




47 Single Caucasian Reported he has tried 
everything “except for 
crystal meth and exotic 






47 Single Caucasian Marijuana, alcohol, “pills”, 
& heroin 








34 Single  Caucasian Alcohol, marijuana, 
cocaine, ecstasy, and 
prescription medications 
12 4 times  
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 The observation was used to compare participants’ 
experiences with drug court and researchers’ observations of  
participants’ experiences. This study was conducted to contribute 
important information to the criminal justice system by providing 
drug court participants with an opportunity to express their 
sentiments about the policies and procedures of  drug court as well 
as the importance of  having drug courts. This study offers a new and 
different approach on future research on drug courts. 
Drug Court Environment
Courtroom Set-Up
 The following description illustrates how drug court 
operates differently than traditional court. Participants enter the 
courtroom through double doors by the court officers. There are 
two rows of  benches. The left side benches are reserved for the 
participants and the right side for treatment providers, interns, 
media, family, and guests. The probation officer space is located 
in front of  the judge’s area. The defense attorney sits behind the 
probation officer. This process illustrates the importance of  the 
second key component, which stresses the significance of  a non-
adversarial approach between defense and prosecution. In traditional 
court, the setup is more adversarial. The prosecutor and the defense 
counselor have an oppositional role. The defense and prosecution sit 
on opposite sides of  the courtroom.
 Component 1: Drug courts integrate alcohol and other drug 
treatment services with justice system case processing. According to the 
NADCP (2004), component 1 is the fundamental and initial process 
of  drug court. Participants are given information about their 
responsibility in drug court. The judge plays a crucial role in the 
participants’ rehabilitation process by praising good behavior and 
immediately reacting to a probation violation.
 Observations: When participants were having trouble 
remaining sober, regardless of  what phase they were in, they had 
to report to drug court more frequently until they were stabilized. 
During drug court, each participant was required to attend numerous 
groups such as “Living in Balance”, “Advanced Living in Balance”, 
“Relationships in Recovery”, and counseling. Participants were 
instructed to meet with the substance abuse service provider and 
make appointments. Different programs/recommendations were 
made depending on the individual’s needs. Two treatment providers’ 
representatives from the Gavin Foundation were always present at 
court to transport selected participants to groups.
 The treatment liaison was also always present during drug 
court sessions and stayed until court finished. The treatment liaison 
was in charge of  transporting new drug court participants and 
returning participants to the residential program when released from 
jail. The three treatment providers that were frequently referred to 
were the Gavin Foundation, the Salvation Army, and MASS Rehab. 
The court staff  seemed to have a good rapport with the treatment 
facilities.  
 Interview: Following admission to drug court, participants 
were required to be admitted to a residential program or a halfway 
house. Participants could be referred to a halfway house by drug 
court, or they could find it on their own. However, if  they found a 
house on their own, drug court had to approve it before they could 
move in. Most participants interviewed were referred to the house by 
drug court. Participants also were required to attend individual and 
group therapy. According to one participant, the group was called 
“living in balance”, which was a 16-week meeting, and was provided 
by the Gavin Foundation. The facilitator transported the selected 
participants to group after drug court sessions and back to their 
houses.
 When participants were asked if  the current treatment 
was better than treatments they had participated in the past, all the 
participants agreed that the structure and strictness of  the house was 
what allowed them to succeed in becoming sober. One participant 
believed the longevity of  the program was what made the house 
different than detox or other inpatient facilities. Another participant 
believed that becoming sober had to be a choice, and it should never 
be forced. All participants agreed that facility staff  had a big impact 
on their recovery. When staff  is approachable, knowledgeable, and 
caring, participants are more inclined to seek help when facing 
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obstacles that threaten their sobriety.
 Component 2: Using a non-adversarial approach, prosecution 
and defense counsels promote public safety while protecting participants’ due 
process rights. Non-adversarial in drug court means that the defense 
attorney and the prosecutor are working together instead of  having 
oppositional roles that they would have in traditional courts. 
According to NADCP (2004), the prosecutor and the defense 
counsel are responsible for screening and determining eligibility. They 
also are responsible for explaining policies and procedures of  drug 
court. However, they also have their individual goals. The prosecutor 
is responsible for protecting the community by ensuring proper 
screening of  each participant who enters drug court. The defense 
counsel is accountable for protecting participants’ due process rights 
and encouraging compliance.
 Observations: When participants were in custody or 
violated probation, the probation officer was responsible for bringing 
the case forward. In traditional court, the prosecutor is responsible 
for presenting the case to the judge. There were several defense 
attorneys in the courtroom. It was unclear who was the official drug 
court defense attorney. The defense attorneys had access to “lock-
up” during court sessions to speak to their clients. When participants 
had private defense counsel, they were given priority when called to 
the podium, or when they were in custody. 
 Interview: Participants were asked several questions about 
defense counsel, the prosecutor, and their sentiments about drug 
court. Participants were unsure how to describe the relationship 
between the defense attorney and prosecutor. All but one participant 
answered that the defense counsel and prosecution got along. 
 Another participant had this to say:
 I was umm, very suspect then. There was more or less an understanding between 
my lawyer and the prosecutor that I was going to do what they wanted me to do. I 
really didn’t have much choice. I wanted to argue it. I wanted to be Breathalyzed. 
I wanted to be urine tested. I was not given the option. I did not want to go to drug 
court. My intentions were to pay my fines that I owed on the existing case that was 
about three years old and umm, just go back and keep doing my thing in AA. 
 All participants reported that meetings with their defense 
attorney were brief.  They reported talking to their defense attorney 
only when they were incarcerated, or when probation was violated. 
The following quotes illustrate participants’ sentiments towards their 
defense attorneys: 
Well it was brief, it was just umm, I got a bad urine, and they arrested me, and I 
went to [jail] for a couple days, and they brought me back to court, and I literally 
just met this guy for that afternoon, and we talked about it, and he said the option 
is drug court or jail. And we discussed it, and he told me all about drug court. I 
accepted it. So I really only met him for maybe an hour, but yeah that was that. 
 Another participant’s perception was more explicit and full 
of  anger when responding to the questions about his relationship 
with his defense attorney: 
Short, brief, and very unprofessional. Umm, she basically told me just go to 
jail. Drug court is not going to work for you; you’ll never make it. Umm, that’s 
probably the one thing that stands out that she said to me aside from her language 
that was deplorable for a lawyer. 
 Only two participants believed that having the prosecutor 
and defense counsel working together gave them the opportunity for 
a fair defense and was in their best interest. However, the remaining 
four participants did not believe that they had a fair defense. One 
participant had the following to say: 
Not really cus I had a court-appointed lawyer, if  I had a paid lawyer, I wouldn’t 
be in drug court…court-appointed lawyers don’t really care, they have so many 
cases to deal with, you’re just a number to them, so no I don’t.
 Another participant went further and made the following 
remarks: 
I don’t think it really does, you know what I mean. Because they’re working for 
a commons umm, goal. You know what I mean, and if  they’re working for a 
common goal, then how can you say you’re trying to help me and give me a lesser 
time. You’re working on whatever he’s trying, you know what I mean. And 
prosecution don’t budge much, see what I’m saying unless you have a good case, so 
it’s basically what they say.  
 Component 3: Eligible participants are identified early and are 
promptly placed in the drug court program. According to NADCP (2004), 
people should be assessed immediately following an arrest. An arrest 
can be a traumatic experience for anybody. Therefore, offering a 
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life-changing opportunity such as suspended sentence, probation, or 
rehabilitation can have a tremendous impact on someone’s life.
 Observation: The researchers did not observe this process. 
 Interview: Participants’ incarceration prior to entering drug 
court varied from four to ten weeks. After entering drug court, all but 
one participant was incarcerated prior to entry into a residential drug 
treatment program. Participants stayed incarcerated an additional 
two to five weeks, waiting for available treatment facility openings.  
 Based on the participants’ answers, it appeared that 
participants were identified early after their arrests or probation 
violations from traditional court. However, all participants had a 
high number of  prior arrests, which could indicate that they were not 
identified as alcohol/drug addicts during previous arrests. Further 
research is required to properly answer this question. 
 Component 4: Drug Courts provide access to a continuum of  
alcohol, drug, and other related treatment and rehabilitation. According 
to NADCP (2004), treatment is an ongoing process throughout 
participants’ time in drug court. Drug court needs to be therapeutic 
in its process. The main focus of  drug court should be the criminal 
behavior and substance abuse.
 Observations: The judge asked each participant about his 
or her progress at his or her selective treatment provider and was 
knowledgeable of  each participant’s treatment provider. This was 
apparent by her referencing the name of  the house instead of  saying 
“sober house” or “halfway house.” When participants were asked, 
“How are you?” by the judge, they always immediately spoke about 
their treatment process. Participants reported on the prior week and 
spoke about their struggles and successes during that week. 
 Interview: When asked if  the court helped or referred 
them to any other services such as housing transportation, 
vocational, educational, public assistance, medical, and family, all but 
one participant responded yes. A participant had this to say about 
receiving additional assistance from drug court: 
Yeah, I mean we do the outside classes but you know [probation officer] is always, 
you know, giving me, umm, you know ideas on like what else to do. It’s not 
mandatory but you know it doesn’t hurt.
 The participant that had answered no to the question about 
additional services had this to say, which indicates that additional 
assistance is offered: 
No, they offer umm, Mission Forward. They actually require you to go to Mission 
Forward program, and they will help with anything that your house doesn’t help 
you with… it’s run by the Gavin Foundation, and they will help you get umm, 
health insurance. They will help you get outside counseling.  Umm, they will help 
you with a lot of  stuff. They’ll go to court for you if  you, umm, have custody issues 
with your children and stuff, and they’ll really help you with everything that the 
court doesn’t, you know. 
 All but one participant indicated he had been in other 
treatment programs prior to drug court. The reasons for failure at 
other programs were: the program was not long enough, there was 
no structure, not enough support, he was arrested again for new 
charges, or believed he was “better” and did not need to continue 
to attend AA meetings. Most common treatment providers used 
by participants prior to drug court were: detoxes, AA, and being 
sanctioned to an inpatient treatment facility by the traditional courts. 
 Component 5: Abstinence is monitored by frequent alcohol and 
other drug testing. According to NADCP (2004), it is important that 
participants are tested frequently and accurately for alcohol and drugs. 
The agency administering the tests needs to observe participants 
while taking the test for accurate record of  chain of  custody, value, 
and reliability of  the method.    
 Observations: The judge was very open and approachable. 
She expressed her understanding of  how difficult it was to remain 
sober and the difficulties of  addictions. The judge also stressed the 
importance of  using drug court staff, treatment providers, peers, and 
sponsors when dealing with any issues that could possibly cause a 
relapse. When the participants were called to the podium to speak to 
the judge, all reported doing well. During one court observation, a 
participant had an overdose and died. Overdose is very common in 
drug court. During the length of  this study, there were two overdose-
related deaths. 
 Interview: Participants were asked about the frequency of  
drug testing, and the method of  testing to which they had to submit. 
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All participants reported being tested for drugs. Some participants 
were tested randomly, and some participants were tested on set days. 
One participant reported having to submit to a random Breathalyzer 
test when he first entered the halfway house.  The participants were 
tested at their respective halfway house or sober house. However, 
one participant reported the probation officer has the right to ask 
him to submit to a random drug test.
 Component 6: A coordinated strategy governs drug court responses 
to participants’ compliance. According to NADCP (2004), it is important 
to understand that addiction is difficult, and relapse is part of  the 
disease. Abstinence from drugs and alcohol is a learning process, and 
it takes time to master. It is essential for drug court to reward good 
behavior and punish bad behavior. According to NADCP (2004), 
participants must have a verbal and written explanation of  incentives 
and sanctions when they are accepted to enter drug court. Incentives 
and sanctions can vary in nature. 
 Observations: The judge was always pleasant. She gave 
praise to every participant, even participants who were on “the dock.” 
This was evident by the following quotes by the judge: “I’m proud of  
you.” “You can smile, it’s okay, I allow that, in fact, I encourage it.” 
These quotes were said to a participant who was having problems at 
his house because he felt that The Salvation Army was aggressively 
pushing him towards God. Other quotes used by the judge were: 
“I’m giving you a lot of  freedom here… you know what we require 
here…you understand that you are not in charge.” The quotes were 
powerful because they showed that the judge treated the participant 
as an adult and gave him responsibility. Yet, she made it clear that she 
was in charge and would do what was necessary to ensure compliance.
 The following sanction was used for probation violation, 
although the researchers were unclear about all the violations that 
occurred. One participant was ordered to write an essay on her state 
of  mind when she relapsed (smoked marijuana). The reason she had 
this sanction was because she told staff  at her sober house that she 
had used, and she also informed the probation officer that she had 
used drugs. The judge and the probation officer felt that because the 
participant was honest and admitted to her mistake before she had to 
be drug tested was a testament of  what drug court was. 
 Interview: Participants were asked if  they had been 
sanctioned for probation violation, and what was the sanction 
imposed. Participants were unclear about this question because drug 
courts operate on a range of  different options for sanctions. It was 
stated that a sanction has to fit the punishment, and having one type 
of  sanction for different types of  violations is counterproductive. 
However, the participants were all aware that if  they violated 
probation, they would be sanctioned. All participants reported 
that incarceration was the most frequently applied sanction. One 
participant was sanctioned to eight hours community service when 
he failed to present a progress report during his court hearing. He 
had the following to say about his sanction: 
I didn’t take drugs so you know what I mean. It shouldn’t be an issue because 
I’m sober you know what I mean, and that’s how I feel. Yeah people are gonna 
get in trouble, but it might be for a low fraction stuff, and you shouldn’t treat 
them like a piece of  shit you know. You shouldn’t cus I seen it happened, dudes 
forgot, I forgot my paper when the other judge was here, and he gave me 8 hours 
community service. 
 Another participant was sanctioned to jail when he left 
his sober house and was on the run. He believed this sanction was 
especially hard because during the time he was on the run, he was 
sober. He made the following remarks: 
When I was in drug court, I was at violation, and I was on the run so I had a 
warrant but  umm, I was doing the right thing. I was going out to dinner. I was 
paying my bills. I was spending time with my son. I had money in my pocket. I 
was working. I was living normal, which I haven’t done in so long, and it stunk 
I had that warrant, so when they picked me up, I was kind of  upset that they 
didn’t take any of  that in account that I was sober… maybe they can give me a 
different way of  handling rather than throwing me back into a halfway house. 
That’s just my situation.
 Participants were asked to give their opinion about 
sanctions. One participant had the following to say about sanctions: 
Being on drug court, it’s never happened to me, but when I see it happen, I know 
that they’re not just doing it to throw you in jail. They’re doing it to benefit 
you, you know. They want people to get sober. They don’t want people to be 
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incarcerated, but I know you do get locked up if  you violate, but they, for the most 
part, find you another treatment program to go to. 
 Participants were asked to give their opinion about incentives 
in drug court. All participants reported that the biggest incentive 
they received from drug court was being out of  jail. They also 
believed that having a judge who cared made them feel good about 
themselves. Some participants reported receiving gift cards not only 
from drug court but also from the Gavin Foundation for completing 
six-month, individual counseling sessions.  One participant reported 
that he did not expect any incentives from drug court. The fact that 
he was sober, clean, and able to repair relationships with family and 
friends was sufficient for him. 
 The following quote not only illustrated the importance 
of  incentives in drug court, but it also showed that participants did 
appreciate being praised for doing well:
Like I said, I mean just the recognition itself  is an incentive, you know what I 
mean. When somebody says hey, like this judge she said you’re doing good, you 
know what I mean, you’re a good guy, stuff  like that makes you feel good. Doesn’t 
make you feel like a judge is out to get you, and like see what you’re doing wrong, 
or see if  you’re being sneaky, or you know what I mean.  
 Component 7: Ongoing judicial interaction with each drug court 
participant is essential. The judge is what connects participants with 
treatment providers and the criminal justice system. “This active, 
supervising relationship, maintained throughout treatment, increases 
the likelihood that a participant will remain in treatment and improves 
the chances for sobriety and law-abiding behavior” (NADCP, 2004, p. 
15). According to NADCP (2004), regular status hearings, especially 
during the initial phases, are very important because they reinforce 
drug court procedures and guarantee successful supervision.
 Observations: Once the court was in session, the clerk 
began to call participants one by one. Each participant walked to 
the microphone and handed progress notes to the probation officer. 
The probation officer then handed the progress report to the judge. 
The judge skimmed the notes while asking the participant questions. 
The dress code was informal. Participants went to court dressed in 
jeans and t-shirts, which was different from traditional court, where 
it was expected for defendants to dress appropriately when they 
made a court appearance. Frequently participants had dirty clothing 
covered in paint indicating that they came to court straight from 
work.  It was required that participants work while in drug court. 
Participants’ interactions with the judge took between five to ten 
minutes depending on how much information they disclosed to the 
judge. The interaction was never rushed, and they were free to speak 
uninterrupted about any topics. 
 The judge was always engaged and interested in what the 
participants had to say. This was evident by her actively listening to 
what participants had to say. Participants seemed to be comfortable 
with the judge, and the judge had a wealth of  knowledge about her 
participants. Both participants and the judge made jokes during 
court hearings. The judge was always friendly and inviting. During 
one court observation, she held a participant’s baby while she spoke 
with her. However, the judge also was firm and honest about her 
expectation from the participants. She told one participant that 
drug court “is not only about being clean and sober, it’s also about 
behavior and surrender. If  you’re not able to surrender yourself, then 
drug court is not for you.”  She explained that honesty was very 
important in drug court. The participants appeared to respect the 
judge and her advice. This was evident by participants’ responses to 
the judge; they listened to her without interrupting. They spoke to 
her in a professional manner. 
 Interview: Court appearances were determined by each 
participant’s phase in drug court. There were three participants in 
phase 1, two participants in phase 2, and one participant in phase 3. 
Participants in phase 1 had to report to court once a week; phase 2, 
every other week; and phase 3, every third week. They also met with 
the probation officer. Participants reported that if  they needed to 
meet more often with probation officer, the option was available. 
 When asked if  they felt they had a choice in participating 
in drug court, all but one participant responded yes. They felt that 
they could have elected to serve time rather than going to drug court, 
and they believed they made the right choice to participate. Before 
admission to drug court, staff  assessed participants. 
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 When participants were asked to describe their relationship 
with the judge and the probation officer, all responses were positive. 
Although they had different ways of  defining their relationships, the 
themes were all very positive. For instance, one participant referred 
to the judge and the probation officer as counselors and not law 
enforcement. He believed that the judge and the probation officer 
were there to help him, and they cared. One participant described the 
relationship as being cordial, friendly, and respectful. 
 Participants were aware that if  they violated probation, they 
would be sanctioned despite having a good and close relationship 
with the probation officer and the judge. One participant put it this 
way: 
No matter how much caring you have when you’re in a [probation officer] position, 
you still have a job to do, so you can’t let anything personal come between you and 
that job. So there’s a big duality with what she does.”
 Participants also were asked about their interaction with 
the judge during court sessions. Three participants reported feeling 
nervous when speaking to the judge. However, they also expressed 
that they knew there were no reasons to be nervous because they had 
not violated probation. Two participants described the encounters 
with the judge as being informal and pleasant. They believed that 
since the judge was very welcoming, there were no reasons to be 
nervous. They believed the judge had knowledge of  addiction and 
understood that the participants made mistakes, and that they were 
worthy of  love and care.
 One participant had the following to say regarding the same 
question:
[Judge’s name], yeah she really know what the hell, you know what I mean. When 
she says so how’s your kids, and they are still playing, you know what I mean, she 
know that from like three weeks ago. When I said it last year, the judge didn’t’ 
try to work with you. It’s umm you know what I mean. Everybody like screws 
up, and it doesn’t have to be with drugs. That was one of  the things I was gonna 
say today. If  I was gonna get a bomb, I was gonna tell her I didn’t know that 
this was driving without a license court. It’s drug court you know what I mean. 
 Component 8: Monitoring and evaluation measure the achievement 
of  program goals and gauge effectiveness. It is important to manage and 
monitor the success or failures of  drug court by frequently collecting 
important data. Data collected can serve to evaluate the effectiveness 
of  the program and its accomplishments. Drug court also should have 
internal and external evaluations to obtain accurate and measurable 
results (NADCP, 2004).
 Observations: This particular drug court is adhering to the 
10 key components by allowing external evaluations. The probation 
department welcomed this study. The probation department 
also showed enthusiasm and excitement in reading participants’ 
sentiments about the department’s policy and procedures once the 
study is completed. 
 Interview: Although not directly correlated to component 
8, participants were asked if  there was anything they wanted to 
add that they felt drug court could provide in order to make their 
treatment process more effective. The researchers felt that since this 
component discusses evaluation, it was imperative and significant to 
this research that participants give their evaluation of  drug court. 
The following quotes emphasize the effectiveness of  drug court 
according to participants’ view: 
Probably not having to go to drug court every other week or as often as we do, 
and probably like incentives like gift cards to Dunkin that would be pretty cool.
 One participant believed that most programs were not 
long enough to achieve sobriety. Unlike one of  his companions, he 
believed 18 months was just right to learn coping skills and other 
practical skills in becoming drug free. He had the following to say: 
Honestly, like drug court’s been the most effective, you know, treatment program 
that I’ve been through yet, you know I think it’s great that it’s 18 months, cus like 
I said earlier, sometimes 6 months ain’t enough, it’s not long enough, you know. 
These 18 months you get that foundation where you learn to be an adult again, 
you know, but I really don’t have any complaints about how drug court’s run, how 
they operate, and you know, I think they’re great.
 Another participant believed that drug court is saving lives 
because of  how the program is implemented. One participant had 
the following to say regarding improving services: 
Yeah I would like to see incentives… that if  you’re doing well, that you should be 
allowed to go to a sober house, or umm be out of  a sober house and on your own 
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longer. Like if  you’re doing the right thing, you should be moved along. This 18 
months, it’s a ridiculous amount of  time. You know, by the time a year and half  
rolls around, and sobriety, you don’t need to be babysat by the court. 
 Another participant stated that drug court is a good 
program, and it is helping people live drug free. One participant had 
the following to say about improving services: 
Umm, I mean I think somebody said that you have to pay $150 dollars for a 
DNA test at the end of  drug court or your hair tested, whatever the heck it is. 
I don’t think we should have to pay for it…I don’t know, yeah, I just think it’s 
crazy. I’m like, don’t you know how many bills I got [laughs]. Yeah I mean it’s 
just another thing to worry about. You shouldn’t have to worry that far into 
recovery cus that just bring you back out.
 One participant felt that the program was very good and 
organized, however, would like to see more incentives such as gift 
cards for good behaviors. 
 Component 9: Continuing disciplinary education promotes effective 
drug court planning, implementation, and operation. “Periodic education and 
training ensure that the drug court’s goals and objectives, as well as 
policies and procedures are understood not only by the drug court 
leaders and senior managers but also by those indirectly involved in 
the program” (NADCP, 2004, p. 21). According to NADCP (2004), 
court observation of  an existing drug court is a cost-effective way 
of  training a new drug court staff. This method allows new staff  
to interact with their colleagues and ask questions. Staff  should 
seek further trainings in the drug court process, substance abuse 
treatment, relapse prevention, basic criminal justice system’s policies/
terminologies, and other important topics relating to this population.
 Observations: The researchers did not observe any 
evidence to support this component. 
 Interview: The participants were not asked any questions 
to support Component 9. 
 Component 10: Ongoing partnerships among drug courts, public 
agencies, and community-based organizations generate local support and enhances 
drug court programs effectiveness. “As part of  and as a leader in the 
formation and operation of  community partnerships, drug courts 
can help restore pubic faith in the criminal justice process” (NADCP, 
2004, p. 23). This can be achieved by system-wide commitment within 
the community, not limited to treatment providers, but expanding 
communications to private community-based establishments. An 
effective way of  achieving such a goal is by creating nonprofit 
organizations that include all drug court stakeholders as well as 
outside partners to act as a medium for fundraising and resource 
attainments.
 Observation: There were no data collected during 
observation to support this component. More research is needed to 
study this component further. 
 Interview: Although no direct connection to Component 
10, participants were asked how closely they were monitored by drug 
court, and their answers implied that the court has a good relationship 
with treatment providers. All but one participant agreed that the 
court monitored them very closely. The participants reported that 
the court was in constant contact with the treatment providers, and 
the participants were required to bring weekly progress notes to the 
judge. No other questions were asked to directly report if  this drug 
court adheres to component 10. 
Discussion
 In an effort to study drug court as an alternative to 
incarceration, this study conducted court observations as well as 
face-to-face interviews to review a Massachusetts drug court’s 
application of  the 10 key components. Prior studies have indicated 
that drug courts that adhere to all of  the 10 key components have 
better outcomes. 
 Results from drug court observations suggested that the 
therapeutic jurisprudence method is implemented in this drug court. 
In general, the observations revealed that this drug court follows 
most of  the 10 key components. No direct observation was made to 
support the applications of  components 3 and 10. However, this did 
not indicate that this drug court did not adhere to Components 3 and 
10. It suggested that more research was needed. Future research can 
include interviews of  drug court staff, with questions directed to the 
application of  components 3 and 10.  
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 The use of  a therapeutic jurisprudence system appeared 
to be an effective approach to treat substance abuse problems and 
suppress criminal behaviors. This drug court focused on behavior 
modification. The judge reminded participants during multiple 
occasions that drug court was not only about remaining drug free, but 
it was also about behavior modification. The way drug court achieved 
behavior modification was by having clear and open communications 
with the participants. For instance, the judge was always welcoming 
to the participants. She did not shout or make the participants feel 
ashamed of  their past. This was evident by the way she spoke to 
each of  the participants. The judge had a wealth of  knowledge of  
the participants’ personal lives. The judge spent reasonable time 
on increasing awareness of  substance abuse problems, and how 
participants could avoid relapses. She used their individual struggles 
as a teaching moment for all participants.
  During face-to-face interviews, the researchers noticed 
patterns and similarities within the participants’ answers that 
were a significant predictor of  the court’s adherence to the 10 key 
components.  The 10 key components can be broken down into 
three categories: treatment that includes Components 1, 4 and 5; 
defense counsel that is Component 2; drug court processes that 
includes components 3, 6, 8, 9, and 10. 
 Treatment: All participants in drug court were required to be 
admitted to an inpatient treatment facility. Most of  the participants 
interviewed were referred to treatment by drug court. In addition 
to an inpatient treatment facility, participants also were required to 
attend outpatient treatment programs such as AA and individual and 
group therapy. All participants interviewed reported that drug court 
was effective because of  its structure and strictness. This finding 
shows that this Massachusetts drug court adheres to Component 
1.  Component 1 states that drug courts integrate alcohol and other 
drug treatment services with justice system case processing. 
 As stated above, treatment was required in drug court. 
However, aside from treatment, drug courts provided additional 
services to the participants. Participants reported receiving a variety 
of  extra services such as help with housing, finding appropriate 
outpatient counseling, education, medical, and more. However, 
when drug court was unable to provide other services, participants 
were referred to other agencies that were able to provide the services 
needed. All participants reported being able to rely on their probation 
officer for assistance with their individualized needs. These findings 
illustrated the importance of  component 4. Component 4 states 
that drug courts provide access to a continuum of  alcohol, drug, 
and other related treatment and rehabilitation. Research has shown 
that treatment should be the main focus of  drug court. Therefore, 
having multiple drug court components that addressed treatment 
was important because they demonstrated that treatment must be 
incorporated in drug court. 
 Participants were drug tested to ensure treatment 
compliance. Participants reported being drug tested randomly and/or 
on a designated date. When participants were drug-tested randomly 
by their sober house or halfway house, they were tested three times 
weekly. Participants who had designated test days also were tested 
three times weekly on Tuesdays, Thursdays, and Saturdays. These 
participants reported being tested on a random basis as well. Although 
drug testing took place at the participants’ designated house, the 
probation department reserved the right to drug test participants 
as well on a random basis. Drug court component 5 explains that 
abstinence is monitored by frequent drug testing.  Therefore, this 
drug court is indeed adhering to Component 5. 
 Defense and prosecution: Drug court was designed to operate 
differently than traditional court. Therefore, Component 2 required 
that drug court use a non-adversarial approach. Prosecution and 
defense counsels promote public safety while protecting participants’ 
due process rights. However, according to participants, this 
component was unclear. Participants reported either no relationship 
with their defense counsel or a negative relationship with their 
defense counsel. Participants should have a good and positive 
relationship with their defense counsel. They should feel that their 
defense counsel is competent and able to defend their due process. 
Unfortunately, this was not the case according to all six participants 
interviewed. This component seemed to be extremely difficult for 
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participants. Four of  the participants interviewed reported that they 
felt they did not have a fair defense. They felt public defenders were 
overwhelmed and overworked and did not have the time to devote to 
their specific cases. Most of  the participants did not know who the 
prosecutor was. This was alarming because in drug court, defense 
and prosecution were supposed to have a non-adversarial approach. 
Therefore, it is important that this Massachusetts drug court revisit 
this component.
 Drug court process: Components 3, 6, 7, 8, 9, 10 incorporate 
instructions on the design and policies of  drug court. Unfortunately, 
no direct observation was made to confirm the application of  
Component 3. However, participants were asked how long they 
were incarcerated before the criminal justice system offered them 
the option of  drug court. Participants were incarcerated no longer 
than five weeks before admission to drug court, which could indicate 
that Component 3 was being applied. Component 3 explains that 
eligible participants are identified during the arraignment phase and 
promptly placed in the drug court program. However, most of  the 
participants had an extensive criminal record, which could indicate 
that perhaps the criminal justice system did not identify participants 
early and promptly. More research is needed to better answer this 
question, including asking questions about the details of  the criminal 
charges. Studies have shown drug court participants often have drug 
charges. 
 According to Component 6, a coordinated strategy governs 
drug court responses to participants’ compliance. This component 
incorporates different aspects of  drug court such as treatment, 
drug testing, court appearances, and incentives. There are different 
research findings on frequent court appearances. Some research has 
found that it is the best way to monitor participants. Other research 
has found that frequent court appearances can lead to a judge finding 
more infractions and violations. 
 Participants reported court appearances according to their 
phases in drug court. Participants in phase 1 had to appear in court 
once a week; phase 2, once every other week; phase 3, once every 
third week; and phase 4, once a month. Most of  the participants 
understood reasoning for appearing in court as often as they do. 
However, some participants believed that they should not have to 
appear in court as often. Participants also believed that drug court 
should offer incentives when they were compliant with treatment 
and probation. 
 There has been much research on incentives in drug court. 
All participants interviewed did not expect monetary incentives. 
They believed that praise from the judge was the best incentive they 
could receive. One participant stated that he knew he had made a 
mistake, and he was in drug court because he committed a crime. 
However, he appreciated that the judge was full of  praise. He stated 
that contact with the criminal justice system was scary and having 
a judge treat him like a human being and not a criminal was very 
comforting. Participants’ answers from the face-to-face interviews 
suggested that this drug court adheres to Component 6. 
 Component 7 is an extension of  Component 6, which states 
that ongoing judicial interaction with each drug court participant 
is essential. As stated above, the participants had designated dates 
where they had to appear in court. During interviews, all participants 
reported that they met with the probation officer more than was 
required. This was due to needing more support. Most participants 
believed they had a choice in participating in drug court. This finding 
was important because research has shown that participants who 
were forced to submit to treatment usually fail. As one participant 
stated, in order for treatment to be effective, a person must desire 
the change. He went further to explain that a person has to have a 
different mindset for treatment to be successful. 
 Participants reported that drug court was a good program 
because it focused on treating the addiction. Therefore, it was 
important to ask questions, where participants were able to give their 
evaluation of  drug court. According to Component 8, monitoring 
and evaluation measure the achievement of  program goals and gauge 
effectiveness. All participants agreed that the goal of  drug court was 
to help them achieve sobriety and modify their criminal behaviors. 
Although participants had many positive evaluations of  drug court, 
they believed there was plenty of  room for improvements. For 
50 • THE GRADUATE REVIEW • 2016 BRIDGEWATER STATE UNIVERSITY
instance, participants believed they should receive gift cards as an 
incentive, although they did not expect it, but believed it would be 
nice. One participant believed they should not have to pay fees once 
they graduate from drug court. 
 Component 9 explains that continuing disciplinary 
education (learning more about addiction and evidence-based 
practices) promotes effective drug court planning, implementation, 
and operation. Unfortunately, this study was not able to confirm 
if  this Massachusetts drug court adheres to Component 9. More 
research is needed to answer this question. Perhaps future research 
can develop questions for drug court staff  to answer regarding 
this component. The researchers felt that participants would not 
have a way to know if  this component was being applied in this 
Massachusetts drug court. 
 Last but not least is Component 10 that states ongoing 
partnerships among drug courts, public agencies, and community-
based organization generate local support and enhance drug court 
program effectiveness. No direct questions were asked to support 
this component. 
 Drug court is an approach to criminal behavior and 
addiction that makes it possible for the judge to teach participants 
all at once. As mentioned before, participants were not allowed to 
leave the courtroom after they have spoken to the judge unless they 
had permission from their probation officers. Therefore, participants 
were fully aware of  one another’s struggles. One very notable 
teaching moment was when one participant from drug court had 
overdosed and passed away. The judge used this tragedy to reach out 
to participants to remind them that they had a wealth of  support. She 
explained that participants should reach out to drug court, treatment 
providers, and/or their sponsors when they were faced with difficult 
circumstances that could trigger a relapse. 
 This study used a qualitative method in open-ended 
interview sessions with drug court participants as well as observations 
of  the participants during their drug court sessions. By using open-
ended questions, the researchers obtained information that was not 
anticipated. The information was collected through audio recordings 
that were transcribed to gather information. The data analysis 
consisted of  finding common themes and developing a coding 
system to discuss the important and thematic variables. 
 The researchers understood the sensitivity required when 
doing research involving human subjects.  Although, most of  the 
questions asked could have been obtained through public records, 
the researchers were careful with personal information obtained 
from participants. The researchers also strived to make certain 
participants were comfortable with the interview settings. The 
researchers engaged with each participant. However, they refrained 
from giving their opinion about drug court. It was important to 
assure the participants were fully aware this research was voluntary, 
and their personal information was kept private. 
 To the researchers’ knowledge, this was the first qualitative 
study that used an interactive interview session, where the participants 
were the main source of  data, to study drug court as an alternative 
to incarceration. This study added knowledge to the criminal justice 
system and the drug court. Although this study had many limitations, 
it can serve as an informative way of  knowing how the participants 
felt about drug court and its processes. This research was designed to 
add a different approach in studying drug courts.
Limitations
 This current study had several limitations. This study had 
a small sample of  participants. Six participants were interviewed, 
and they were all Caucasian males. The sample size could have 
been expanded if  the researchers offered some type of  incentive 
to participate such as gift cards.  Although the study had reached 
saturation with six interviews, the goal was to interview ten 
participants. Several restrictions played a role in the study’s sample 
size. For instance, the participants represented a limited range of  drug 
court demographics. The majority of  participants in drug court were 
Caucasian males. During this study, there were six Caucasian females, 
one African American female, three African American males, one 
Asian male, and one Hispanic male. The current demographics made 
it very difficult to receive diverse perspectives of  different races and/
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or genders. The researchers came across three female participants. 
Two of  the females declined to interview, one had agreed and then 
changed her mind. 
 The phases of  drug court posed the biggest limitation. 
The researchers kept encountering the same participants over and 
over. This was due to many participants being in phases 1 and 2 that 
required that to have more frequent court appearances. The strict 
schedule of  treatment for some probationers and transportation 
issues for others were barriers to participating in an interview.
 Other limitations included participants committing 
probation violations or relapsing. This limitation made it difficult 
to have available and reliable data. One participant had agreed to 
an interview. However, he committed a probation violation and was 
incarcerated. For future research, methodology also could include 
interviews with court staff. Interviews with staff  would have 
answered questions about Component 10.  
Conclusion
 The drug court program arose over two decades ago in 
reaction to the overwhelming concerns of  substance abuse and 
amplified imprisonment rates. Historically, the 20 years of  studies on 
drug courts have confirmed progressive outcomes for participants 
who graduated drug court programs compared to their counterparts 
who did not attend drug court. This research has shown that this 
Massachusetts drug court adheres to the 10 key components. 
Although there were strong predictors of  adherence to most of  
the components, more research is needed to confirm adherence to 
all 10 components. During court observations, it appeared that the 
judge and the probation officer were knowledgeable and competent 
in running a successful drug court. Also, during observations, it was 
clear that this drug court atmosphere was different from traditional 
courts. Participants in drug court were more relaxed, and the court 
sessions felt informal and casual.  A copy of  this paper was provided 
to the drug court, which included data that could be used later to 
improve services to the participants. These were reasons drug courts 
were created and is imperative that states continue to fund then in 
order to help people get treatment and to save states money on 
unnecessary incarceration.
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to a Therapeutic Learning Classroom, splitting my time between two 
schools and four grades with five students on my caseload. I provide 
my students with a completely modified curriculum based on their 
current abilities, needs, and individual education program (IEP) goals.
 During the 2014-2015 academic year, I worked as the 
Graduate Assistant for the Department of  Special Education and 
Communication Disorders at BSU. This position provided me with 
many opportunities to learn and experience a range of  aspects of  the 
field of  Special Education. This position also provided me with the 
opportunity to be a co-investigator with the research of  my supervisor, 
Dr. Edward Carter. This research focused on the decision-making 
processes of  11 beginning special education teachers, all graduates 
of  BSU M.Ed. Programs in Special Education in January or May of  
2014. These teachers joined a participatory action research project 
designed to investigate all of  the decisions they must make within 
their roles as special education teachers. By exploring the different 
aspects of  decisions that special education teachers make, the hope is 
to better understand the roles of  these important professionals.
 One of  the critical factors that participants emphasized 
when describing their decision-making processes was in regards to 
curriculum. Curriculum decisions are important in the classroom 
because they shape exactly what students are going to learn, and how 
they are going to learn it. As special education teachers, it is important 
to meet the needs of  all students, but there are many different factors 
that impact how teachers make these decisions. As a beginning special 
educator myself, I am interested in exploring ways that other teachers 
make decisions about curriculum in their classrooms.
Area of  Focus
 This research focused on the decision-making processes of  
beginning special educators as they relate to curriculum development 
in their classrooms. This research explored the factors that are 
influencing beginning special education teachers as they make their 
decisions about curriculum.
Literature Review
 Special education teachers play an important role in 
the lives of  many children. Teachers directly impact the growth 
of  student maturity, knowledge, and abilities. In order to have an 
impact, teachers are required to make many decisions that reflect the 
best interest of  their class, individual students, parents, colleagues, 
their school, their district, and themselves. They must balance these 
decisions while ensuring that the needs of  their students are being 
met from a legal and a moral perspective. There are different ideas 
about how these decisions are ultimately made including teachers’ 
personal beliefs and the setting of  their roles (Ruppar, Gaffney, 
& Dymond 2015). Ruppar et al. state that, “in special education, 
teachers’ beliefs about their teaching skills and their expectations 
about what students might achieve have been identified as potentially 
influential to their decisions” (p. 211). Thus, it is important to have 
an understanding of  personal beliefs in regards to teaching practices 
and student success in order to comprehend the decisions being 
made. It is also important to know what the setting of  the classroom 
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looks like in order to understand from where teacher decisions come. 
In general, these decisions will then lead to either a functional or an 
academic path for teaching students with disabilities. This idea of  
functional or academic paths relates directly to the curriculum being 
taught in the classroom.
 Since curriculum plays such a pivotal role in education, 
teachers must constantly be making decisions that relate to their 
students’ curriculum. The Individuals with Disabilities Education 
Act (IDEA) states that all students should be provided access to the 
general education curriculum in conjunction with their Individualized 
Education Program (IEP) (2004). However, the exact amount and 
definition of  access to general education curriculum is not clearly 
stated. It is unclear “whether access is met by aligning learning goals 
with academics standards, or whether access requires more social and 
academic links to general education” (Timberlake, 2014). Without 
a clear interpretation of  this statement, teachers are left with more 
decisions about what access means within their classroom. In one 
study (2007), the authors surveyed general education and special 
education teachers and found teachers defined access in terms 
of  curriculum content, location, instructor, and materials. Of  25 
participants, 80% said curriculum content, 48% said location, 36% 
said instructor, and 32% said materials fell under the definition of  
access to the general education curriculum (Dymond, Renzaglia, 
Gilson, and Slagor 2007). Clearly, there is room for interpretation 
about how exactly to provide this access in the classroom. 
 Since there is seemingly some discrepancy regarding the 
definition of  access to the general education curriculum for students 
with disabilities, teachers are left to make these decisions in their 
own classrooms. In an exploration of  teachers’ decision-making 
about literacy in their classroom, Ruppar et al. (2015) found five 
factors that contribute to teacher decisions: context, beliefs about 
students, teaching and learning, expectations, and self-efficacy. 
They explain that these core concepts interact to impact the literacy 
decisions that teachers make in their classrooms, and they “observed 
a dynamic relationship between teachers’ contexts and their beliefs, 
expectations, and self-efficacy” (Ruppar et al., 2015, p. 216). Based on 
their interviews, observations, and collected documents, Ruppar et al. 
developed a preliminary theoretical framework which states that “the 
relationships among teachers’ beliefs and contexts were dynamic, 
and teachers’ self-efficacy provided a key link between beliefs and 
contexts in influencing literacy decisions” (p. 221). It appears that the 
personal beliefs of  teachers impact the decisions they make about 
literacy curriculum development in their classrooms.
 Another study that explores how teachers make decisions 
about curriculum focuses on how they decide adaptations for their 
students. Adaptations are defined in a variety of  ways including 
curricular, instructional, or alternative (Kurth and Keegan, 2014).
Kurth and Keegan (2014) focused on the curricular adaptations 
that teachers were making and how these impacted their students. 
When asked why changes were made, the following themes emerged: 
“encourage student independence, increase access to the core 
curriculum, promote appropriate or on-task behavior, provide a 
separate or different functional curriculum” (Kurth and Keegan, 
2014, p. 197), and because of  student deficits, teachers described 
many different reasons for their decisions to adapt curriculum for 
their students. Overall, Kurth and Keegan found that educators 
considered “student need, ease of  use, and the original assignment 
when creating adaptations” (p. 200). Results indicate that there are 
many factors that influence how teachers ultimately make their 
decisions to adapt curriculum, and it is implied that there needs to be 
more exploration of  ways to promote successful adaptations. 
 Based upon previous research, it is known that teachers 
must make many decisions within their role, especially when it comes 
to curriculum. But what exactly influences how teachers, especially in 
the beginning of  their career, make these decisions is a topic that has 
been only minimally explored? This present research study was guided 
by the following research question: “How do first- and second-year 
special education teachers make decisions about curriculum in their 
classroom?” By exploring how teachers make these decisions, we 
can further understand the complexities of  being a special education 
teacher, and the implications this may have on how to best train 
special education professionals. 
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Methodology
Participants
 In this study, data were collected from 11 first- or second-
year special education teachers. The 11 participants were all 
recent graduates from the Bridgewater State University’s Master’s 
of  Education program with a concentration in either Moderate 
Disabilities PreK-8, Moderate Disabilities 5-12, or Severe Disabilities 
all levels. Each participant was working as a special educator in a 
public school district located in southeastern Massachusetts; these 
districts represented urban, suburban, and rural towns. Participants 
represented educators in elementary, middle, and high school settings, 
as well as roles based in resource rooms, inclusion classrooms, and 
self-contained classrooms. Although there were similarities within 
each role, including differentiating instruction, adapting general 
education curriculum, managing behavior, and writing IEPs, no 
two participants shared the exact same student caseload, setting, or 
overall responsibilities. 
Data Sources
 Participant content maps, group interviews, individual 
interviews, and a survey were used in these parts of  the investigation. 
Participants were asked to create content maps that visually displayed 
the main aspects of  their decision-making processes. Participants’ 
content maps reflected the decisions specific to their roles in a format 
allowing unique, individual interpretation. Two group interviews were 
scheduled during times that all of  the participants could be present 
in order to have open discussions about their decision-making. 
Between these two group interviews, individual interviews were 
scheduled with each participant and the principal investigator. These 
interviews allowed participants to further explain their content maps 
and group discussions. Based on the content maps, group interviews, 
and individual interviews, a survey was created that targeted specific 
aspects of  curriculum that participants discussed previously. The 
survey was comprised of  10 questions: 5 Likert scale questions, 1 
order ranking question, 3 short response questions, and 1 question 
that asked for the participant’s name.
Procedure
 Before the data collection began, this research was approved 
by the Institutional Review Board at Bridgewater State University. 
Teachers were invited, via phone and email, to attend an orientation 
session and first group interview for this research project. At the 
orientation meeting, teachers were given an overview of  the project 
and were given the choice to participate or not. If  they chose to 
participate, teachers signed a consent form, giving the researchers 
permission to use their responses for this project. Once consent was 
given, the first group session was held.
 The teachers participated in two group sessions, on separate 
dates, one month apart. During these sessions, the group interviews 
were conducted, and participants were asked to create content 
maps displaying their decision-making processes. To begin these 
group interviews, participants were prompted with broad questions 
but were otherwise unscripted, allowing participants to have open 
discussions about decision-making within their roles. Throughout 
the interview, the researchers probed participants, encouraging them 
to explain their thoughts in depth. Group interviews were audio-
recorded as well as video-recorded. Also, during the two group 
sessions, participants were asked to draw content maps that displayed 
their decision-making processes. They were asked to add details 
regarding each aspect of  their decision-making to display their main 
areas of  decisions in a visual format. They were encouraged to have 
discussions with the other participants during this time but were to 
create a content map limited to their own perspective, given their 
specific role in their specific school. At the second group session, 
participants created updated versions of  their first content map, 
displaying any changes in decision-making that may have occurred.
 Between the two group sessions, individual interviews 
with the participants were conducted. At the beginning of  these 
interviews, participants were asked to explain in detail their roles, 
including details such as setting, responsibilities, caseload, and to 
whom they report. They were then shown the most recent content 
map they created. They were asked to explain what they meant by 
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what was displayed on their content maps. The interviewer asked 
questions throughout the interviews to clarify the participants’ 
explanations and to probe for more details when necessary. All 
individual interviews were audio-recorded. Based on the participant 
content maps and the discussions that occurred in the group and 
individual interviews, a survey was designed, addressing topics related 
to curriculum. The survey was created using SurveyMonkey and was 
distributed via email to all participants.
Data Analysis Process
 Content Maps: For the purpose of  this study, only the second 
participant content maps were analyzed. Since participants created 
content maps about their overall decision-making, the researcher 
focused solely on those content maps that addressed curriculum as a 
topic. All 11 participants had curriculum listed on their content maps 
with subcategories related to their decision making. Figure 1 displays 
each of  these subcategories on an aggregate content map created by 
the researcher.
 These subcategories were coded, and the frequency of  each 
subcategory was found.
 Group and Individual Interviews: All interviews were 
transcribed. Interviews were coded using a multi-cycle approach. 
First, interviews were read, and only the parts discussing curriculum 
were highlighted. Second, the highlighted sections were read and 
paraphrased in the right-hand margin by the researcher. Third, the 
paraphrased words were given a code and written in the right-hand 
margin. Finally, a list of  all of  the codes with examples was created. 
Through this coding process, multiple themes emerged, reflecting the 
following aspects of  curriculum decision-making: what to teach, how 
to teach, collaborations, IEP/basic skills/functional skills vs. general 
education curriculum, grouping, accommodations/modifications, 
materials, and assessment. These themes are further explained in the 
results section.
 Survey:  Ten of  the participants completed the survey. Results 
were sent to SurveyMonkey, where percentages were calculated 
based on participant answers. Frequencies of  each response per 
question were generated to determine similarities and differences in 
participants’ decision making about curriculum. One question on the 
survey was disregarded due to an error in formatting.
Results
Content Maps
 The participant content maps were used to best understand 
the different influences on curriculum decision making. Participants 
decided on categories that they make decisions about when it 
comes to curriculum in their classroom. After coding the content 
maps, 10 categories emerged: materials/planning, grouping, 
assessment, IEP vs. grade level, how to teach, what to teach, progress 
monitoring, functional skills vs. academic skills, general education/ 
paraprofessional support, and modifications. Figure 2 displays an 
aggregate content map with each of  these categories listed.
 The tally marks at the end of  each branch display the 
number of  participants who listed the category on their content 
map. In order of  most frequent, following are the resulting numbers 
corresponding to each category: materials/planning (6), grouping 
(6), assessment (6), IEP vs. grade level (5), how to teach (3), what 
to teach (3), modifications (3), progress monitoring (2), functional 
vs. academic (2), and gen. ed./para support (2). There seems to be 
Figure 1 
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agreement that materials, grouping, assessment, and IEP vs. grade 
level are the main aspects of  curriculum development. Although 
the other categories appear less frequently, it is imperative to note 
that all of  the categories have at least two participants in agreement, 
indicating commonality among participant decisions.
Interviews
 The content maps display that there are certain factors 
that influence the curriculum decision making of  participants. The 
coded interviews provided deeper insight into these factors that were 
only briefly addressed in the content maps. Three common themes, 
divided into subcategories, emerged: what to teach, how to teach, and 
collaboration. Participants explained how these factors were impacting 
their decisions about curriculum.
 The what to teach theme encompasses many different aspects 
of  decisions that lead to the ultimate decision of  what content 
teachers will be teaching their students. Many of  the participants 
expressed that they are given subjects to cover in their classes, but 
from there, they must make all decisions about specifically what to 
teach. In an individual interview, one participant stated, “Yeah, I 
would say curriculum development is the biggest one for me because 
I had no idea what I had to teach when I started, what I wanted to 
teach.” All of  the teachers expressed having to make decisions about 
what exactly would be taught in the classroom, and how difficult that 
could be.
 This theme can be divided into three subcategories that the 
participants discussed. The first requires creating a balance between 
meeting the needs of  students based on their IEPs and current 
performance levels, with providing access to the general education 
curriculum. Teachers explained how they must make decisions 
about whether they should teach what students’ age-appropriate 
peers would be learning, or if  they should teach basic, functional, 
or life skills that match what is on the students’ IEPs. One teacher 
expressed how it is about finding a balance because students need 
both, “I mean they kind of  go hand-in-hand. I refer to the IEP 
when I look at curriculum goals, and when I look at curriculum, I’m 
making sure I meet IEP goals.” This was a common sentiment from 
all participants, that they must balance teaching what the general 
education classes are doing, while making that accessible to their 
students through basic skills. One participant even discussed how 
sometimes academics are not even her main focus, she said, “we’re 
recognizing that, you know, academics might not even be the biggest 
priority at all.” Teachers really must understand what their students 
need in order to decide what they will teach them.
 The second subcategory relates to making accommodations 
and modifications. Teachers must decide when students will receive 
adaptations to whatever curriculum they choose to teach. Teachers 
explained how they must know and understand their students in 
order to create appropriate modifications and accommodations on 
assignments and assessments. They use student IEPs as a basis for 
these decisions, but they also use what they know about students 
from their current performance in the classroom. 
 The third subcategory when deciding what to teach relates 
to assessment. When deciding what to teach, teachers had to consider 
which assessments students will be expected to complete. Students 
Figure 2 





59 • THE GRADUATE REVIEW • 2016BRIDGEWATER STATE UNIVERSITY
must take either PARCC, MCAS, MCAS with accommodations, or 
MCAS-Alternate. While considering which of  these assessments their 
students will be taking, teachers plan their curriculum accordingly. 
Thus, teachers with students taking MCAS-Alt often find themselves 
just teaching the specific strands for which they are making portfolios, 
in order to get the data collected and finished. Teachers with students 
taking PARCC or MCAS with accommodations also teach to the test, 
trying to teach their students the skills they need to be successful on 
their own the day of  testing. No matter the assessment being taken 
by students, the teachers explained that knowing the expectations of  
the specific test influences their decisions.
 The how to teach theme refers to the participants’ discussion 
about the presentation of  information to students. Teachers 
expressed concerns about deciding how they would present 
curriculum to students based on the varying abilities, topics, and 
assessments that needed to be considered. They wanted to ensure 
that the presentation of  information was accessible to all students. 
Teachers considered their students’ learning styles, interests, and 
abilities while making these decisions. But, they also discussed having 
to think about data collection for assessments, student energy level, 
and use of  technology. 
 This theme can be divided into two subcategories. The first 
is decisions about materials for curriculum. Teachers explained that 
as special educators, they must decide which materials they use to 
present content to their students. Many of  the participants had to 
combine different sources to use when teaching. Teachers tried to use 
a variety of  sources in order to create a comprehensive curriculum 
for students that would be engaging and appropriate for their needs.
 The second subcategory is grouping of  students. This 
relates to how teachers will shape their instruction based on to whom 
they are presenting information. Teachers expressed that they have 
such a variety of  student abilities within their caseload they must 
constantly be making decisions about how to group their students. 
One teacher expressed the difficulty of  having such varying abilities: 
“So, I have 6 kids in classroom A who get math services, and those 
6 in an ideal setting would be in 6 separate math groups based off  
where they’re at with their math.” Teachers must figure out how to 
group students to best meet their needs despite varying abilities.
 The collaboration theme was a prominent one discussed by 
all participants. Collaborating played a huge role in decisions about 
curriculum. Although every participant talked about working with 
other professionals, there was a range of  positions involved with 
collaboration, including paraprofessionals, general education teachers, 
co-teachers, other special education teachers, administration, parents, 
and other related services professionals. Those participants who are 
in a resource room/learning center or co-teaching role stated that 
the general education teacher has a lot of  input and shared decision 
making about curriculum for students on IEPs. However, the 
participants in a self-contained classroom make the final decision 
about curriculum despite collaborating with others to reach that 
decision. No matter the role though, teachers are constantly working 
with other adults to make decisions about curriculum.
Survey
 Based upon the themes and categories from the content 
maps and interviews, the survey was used to get more specific 
details about how teachers make the decisions that they face about 
curriculum. Results from the survey show many commonalities, but 
variability remains based on the differing roles of  participants. In 
order to further explore the collaboration theme, teachers were asked 
questions about how much control they have and with whom they 
collaborate. Figure 3 displays how much control teachers say they 
have when it comes to certain aspects of  curriculum development.
 As shown in the graph, most teachers collaborate with 
others or have complete control over modifications, prioritizing 
curriculum, materials, grouping, how to teach, and what to teach. 
There is no clear majority for any of  the categories.
 In order to better understand what teachers consider when 
making their decisions about curriculum, the survey asked them 
to provide brief  responses about the most important factor they 
consider when making modifications, deciding what to teach, and 
deciding how to teach. Figures 4, 5, and 6 show the responses and 
60 • THE GRADUATE REVIEW • 2016 BRIDGEWATER STATE UNIVERSITY
frequencies of  responses to these questions.
 When teachers are making decisions 
about how to modify curriculum for their 
students, the three most important factors 
considered are IEP goals, accessibility of  
skills, and students’ current ability. Teachers 
look at their students’ profiles in order 
to decide how they are going to modify 
curriculum to best meet their needs.
 When teachers decide how to 
teach, most participants said that the most 
important factor considered is what will be 
most engaging and motivating for students.
 When deciding what to teach, the three most important 
factors that participants said they consider are IEP goals, current 
levels of  performance, and what the general education classes are 
doing. There is a combination of  what students are currently able to 
do and what they are expected to be doing according to the general 
education curriculum. 
 The results from the survey give insight into exactly how 
teachers make decisions about curriculum within the themes that 
emerged from their content maps and interviews. Overall, the results 
of  this study indicate that there are many factors that influence 
decisions that teachers must make about curriculum. There are some 
common themes in regards to these decisions, however, there does 
not seem to be one single, clear outline for how teachers make these 
decisions.
Figure 3 
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Discussion
 The results of  this study show that there are many factors 
that teachers must consider when making decisions about curriculum 
in their classrooms. There does not appear to be a clearly outlined 
path that teachers are able to follow when making these decisions. 
The variability in roles of  the participants seems to have had 
an impact on how they make decisions about curriculum in their 
classrooms. Those participants with roles as moderate special needs 
teachers or co-teachers rely on collaboration with others to make 
their decisions much more than 
those in self-contained classrooms. 
Even though all special education 
teachers have to decide what and 
how to teach their students, there is 
wide variability, depending on their 
role and also the students they are 
servicing. Results indicate that special 
education teachers’ roles have a 
significant impact on these decisions. 
Despite having similar teaching 
licenses and Master’s degrees, there 
may be differences in the decisions 
teachers make.
 Based on the results of  this 
study, it is apparent that special 
education teachers have to consider 
many different factors when making 
decisions about curriculum. They 
must create a balance between 
what to teach, how to teach, and 
work with other professionals to 
make these important decisions 
for their students. However, there 
is not one decision making process 
for all special education teachers. 
It is important to understand that 
depending on the role, these decisions 
may be made differently.
 Some limitations may have had an impact on the results of  
this study. Due to the small sample size of  teachers from one state, 
results may not be generalized to the entire population of  special 
education teachers. Additionally, only one researcher coded the 
interviews. Another person should complete a reliability check of  
codes to ensure that themes are accurately portrayed. 
 Despite the limitations of  this study, the results still display 
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a great variability of  special educators’ roles, and how that impacts 
decision making. There are definite themes that all participants 
addressed in their content maps, interviews, and survey questions 
that show commonalities across many different roles.
Action Plan
 The results of  this research can be helpful for future special 
educators to understand the many decisions that they will have to 
make about curriculum. Since there are common themes among 
all participants, these can be seen as useful areas to focus on when 
planning for the classroom. It is also important for future special 
educators to note the variability in roles within the field. Prospective 
teachers should look closely at the job description, students, and 
setting of  their role to better understand what decisions they will 
face when it comes to curriculum. Since there is not one clear outline 
for teacher decision making, this would mean that not all special 
educator roles need the same supports and professional development 
opportunities.
 Once this research project has been completed, results will 
be shared with the participants in a format that shares their individual 
stories as well as their aggregate stories. The hope of  displaying their 
decision making in an organized way is to empower teachers to take 
hold of  their decisions and to be confident in their roles.
 There are some immediate actions that could be taken using 
the results of  this research to better support special educators in their 
roles. First, teachers (both novice and veteran) should be encouraged 
to fully examine the specifics of  their roles. By understanding the 
exact nature of  their roles, they can better make decisions that will be 
beneficial for all their students. Second, administrative professionals 
should look closely at the specific roles of  the special educators in their 
districts or buildings. It is imperative that administration is supportive 
and understands the complexity of  the decisions special educators 
face about curriculum. These decisions change from year to year and 
even throughout the same year. Once there is a clear understanding 
by both teachers and administrators, professional development and 
collaboration opportunities should be provided to support teachers 
with their curriculum development. As this research has shown, most 
special educators cannot use general education pacing guides with 
any certainty in their classrooms. Therefore, attending professional 
development opportunities with general education teachers is not 
enough to support these teachers. Experiences planned specifically 
for addressing the flexibility and variability of  the special education 
curriculum should be incorporated into these teachers’ professional 
development. 
 Finally, just as these special education students are being 
evaluated with various assessments, it is important to not expect 
cookie-cutter evaluations to work for special education teachers. 
Since teachers are differentiating and planning based on their 
students’ individualized needs, administration might consider doing 
the same when assessing teachers. Special education teachers can no 
longer be expected to fit a perfect mold of  a teacher based on the 
vast differences within their roles.
 This research has provided insight into the similarities 
and differences within the curriculum decision-making processes 
of  beginning special education teachers. Although commonalities 
emerged across all teachers described as having to decide what 
to teach, how to teach, and collaboration, the emphasis and ways 
decisions are made on these different aspects vary among participants. 
Results of  this research truly display how roles of  special education 
teachers have a profound impact on how many of  these decisions are 
ultimately made.
References
Agran, M., Alper, S., & Wehmeyer, M. (2002). Access to the general 
curriculum for students with significant disabilities: What it means to 
teachers. Education and Training in Mental Retardation and Developmental 
Disabilities, 37, 122-133.
Dymond, S. K., Renzaglia, A., Gilson, C. L., & Slagor, M. T. (2007). 
Defining access to the general curriculum for high school students 
with significant cognitive disabilities. Research and Practice for Persons 
with Severe Disabilities, 32, 1-15.
63 • THE GRADUATE REVIEW • 2016BRIDGEWATER STATE UNIVERSITY
Individuals with Disabilities Act Improvement Act (IDEA) 
Amendments of  2004, Pub. L. No. 108-446, 118 Stat 2647 (2004).
Kurth, J. A., & Keegan, L. (2014). Development and use of  curricular 
adaptations for students receiving special education services. The 
Journal of  Special Education, 48(3), 191-203.
Ruppar, A. L., Gaffney, J. S., & Dymond, S. K. (2015). Influences on 
teachers’ decisions about literacy for secondary students with severe 
disabilities. Exceptional Children, 81(2), 209-226.
Timberlake, M. (2014). Weighing costs and benefits: Teacher 
interpretation and implementation of  access to the general education 




Camille is a special education teacher in southeastern Massachusetts. 
She graduated from BSU with her Master’s of  Education in Special 
Education Moderate Disabilities PreK-8 in May 2015. Her research 
was completed in the spring of  2015 as a co-investigator with her 
mentor, Dr. Edward Carter.
64 • THE GRADUATE REVIEW • 2016 BRIDGEWATER STATE UNIVERSITY
Protective Armor
GERMANA I. RODRIGUES
65 • THE GRADUATE REVIEW • 2016BRIDGEWATER STATE UNIVERSITY
Artist’s Statement
Germana I. Rodrigues
My work is a result of  my personal experiences as a woman. It is a reflection and interpretation of  time and place. My intention 
is to convey an idea based on memories and the passage of  time. I 
explore and reflect on themes and subject matter that are connected 
to the natural process of  my life. Therefore, my investigation of  the 
past and present is an important force in my creative process. The 
multiple roles I’ve chosen continue to have a strong hold on me, and 
I search to find the balance. 
 The female figure and symbols within the space I create are 
intended to communicate my personal experiences. The mythological 
females can be seen as both courageous and vulnerable beings. It is 
my intent to depict those emotional forces that hold and keep us 
grounded in life. Images that are seemingly autobiographical in nature 
move beyond this element and femininity. Through the process of  
art inquiry, I am able to make pivotal discoveries about myself. It 
is this investigation that helps to reconcile critical relationships and 
events within my life. The result is a purposeful journey and gradual 
progression into the life of  an artist. 
 My works on paper and method of  layering line, shape, and 
color can be seen as a metaphor for life’s evolvement. It is within 
these formal art elements and environments that I wish express 
personal ideas and experiences. 
ABOUT THE ARTIST
Germana T. Rodrigues
Germana is a middle-school art teacher who is pursuing her Mas-
ter’s of  Arts in Teaching.
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A Tightrope over an 
Abyss: 
Humanity and the 
Lords of  Life
TIMOTHY FRANCIS URBAN
The similarities between Ralph Waldo Emerson and Friedrich Nietzsche are striking in that both emphasize philosophy 
as an active process that is the never ending and creative task of  
the individual subject. As such, they viewed the world as being 
written through an individual’s subjectivity. Their affirmation of  
the individual as a creator of  self  and world establishes them within 
the same philosophical scope. Both thinkers were ahead of  their 
time in their ability to recognize and deconstruct past philosophical 
assumptions in order to move forward and create a philosophy for 
the future. 
 To create their own philosophies for the future, Emerson 
and Nietzsche needed to look to the past to destroy previous 
assumptions so they could erect their own individual modes of  
thought. To do this, they needed to deconstruct old philosophies 
through language. This undertaking required recognition on their 
parts that language is never fixed, never static, and always open to 
interpretation. In short, language is not simply reduced to binary 
opposites, for in between these binaries, there are degrees of  
definition. These degrees of  difference depend on the individual’s 
perspective. Through individual interpretations, language is always 
ambiguous and can be molded in a way to mirror the perspective 
of  the individual who is engaged in a reciprocal relationship with 
language. The individual creates the very language that defines him 
or her, making identity a creation of  language. 
 Emerson and Nietzsche conceived of  the inherent gap 
between language and the world of  objects, but instead of  this 
recognition leading to a pessimistic and nihilistic worldview, one void 
of  meaning, both thinkers placed the individual in the center, making 
him/her the creator of  meaning. Emerson acknowledges the world 
as we know it is a creation. He writes, “Nature and literature are 
subjective phenomena; every evil and every good thing is a shadow 
which we cast” (209). Since Nature and literature are only possible 
through language, they are by default subjective phenomena. Nature 
and literature are subjective phenomena because both require a 
subject to do the naming, and hence “every evil and every good 
thing is a shadow which we cast” is meant to convey how we use 
language, which can only ever be metaphorical in describing objects 
of  the world, to create a human interpretation of  Nature. Our ability 
to name and create implies we can never know the Truth, which is 
absolute, but only truths, which are subjective, and how we can never 
know the thing-in-itself, but only the world of  our own subjectivity.
 For both thinkers, the aforementioned gap between language 
and the thing-in-itself  allows for ambiguity, which necessitates 
interpretation for any meaning to be had. Ambiguity leads to 
reinterpretations that inevitably refer to a process always in the act of  
creating. By singling out the word “process,” it becomes important to 
note that by this both thinkers recognize the hermeneutical process 
as never ending. It is my contention that both philosophers reconcile 
the gap between language and the thing-in-itself  through their 
representations of  the subject engaged in the hermeneutical process. 
 This paper looks at how both thinkers look to the individual 
as the bridge between language and the thing-in-itself  (the latter is a 
Kantian term used to designate the noumena, which is the “mind-
independent-world, and can be defined as an object’s essence). I look 
at how Emerson conceives of  the poet as sayer and a creator of  
meaning. In relation to this, Emerson’s essay, “Experience,” develops 
the notion of  the poet as creator by examining how reality is created 
by individuals. Emerson, in the face of  having his own world 
shattered after his son Waldo’s death, is forced to build his world back 
up, creating a new foundation by engaging with his hermeneutical 
consciousness. Emerson is only able to establish meaning through 
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interpretation. The hermeneutical process is ever-transforming 
and dependent upon the existence of  a subject who engages and 
practices it (Makarushka 85). To highlight how the hermeneutical 
process works through language, I will depend on Nietzsche’s essay 
“On Truth and Lies in the Nonmoral Sense,” which as an early 
Nietzschean text is highly indebted to Emerson.
 For the hermeneutical consciousness to take hold of  an 
individual, there needs to be the recognition that all we encounter 
is interpreted through our own unique subjective lens. And the only 
way interpretation is ever possible is through language, something 
we take as a given, and thus for granted, yet without it, no meaning 
is possible. As the eminent Emerson critic of  today, Stanley Cavell 
has written quite a bit about Emerson’s use and views of  language. 
Cavell asserts that Emerson’s use of  language in “Experience” is a 
way for Emerson to re-inhabit the ordinary (Unapproachable 82). 
To re-inhabit the ordinary requires Emerson to reject the Kantian 
noumenal realm, or the thing-in-itself, which is always unknowable 
and outside of  language and subjective experience, so he can undergo 
the necessity of  “synthesis” (Unapproachable 86). By synthesis, 
Cavell claims Emerson puts his experiences together into a unified 
whole through his encounter with a world of  objects. In other words, 
Emerson embraces the phenomenal world created by language so he 
can re-inhabit the ordinary world of  objects. 
  On one level I agree with Cavell, since Emerson seeks out 
and advocates that the subject embrace a middle way in “Experience.” 
Nonetheless to say all Emerson does here in the essay is accept how 
language defines the ordinary is to miss the point. For Emerson, 
language both writes us while we write it, thus giving us presence 
within the world. The structure of  language is circular, and within 
the pre-existing structure there is room for the subject to create 
new meaning. I take Cavell’s assertion that Emerson re-inhabits the 
ordinary as limiting, whereas Emerson’s actual engagement with the 
hermeneutical process is liberating. 
 Concerning the limits of  language in “Experience,” critic 
Gayle Smith correctly recognizes how Emerson is preoccupied by 
the inherent gap between language and its relation to the world, 
writing, “The problem of  reconciling language and reality seems 
particularly urgent in “Experience,” where Emerson decries the way 
subtle forces, including language itself, predetermine our perceptions, 
robbing us of  genuine contact with reality” (85). Language does rob 
us of  contact with genuine reality, if  by genuine reality Smith means 
it prevents us from knowing a thing’s essence. The Emerson of  the 
first half  of  “Experience” would agree with her. Smith’s argument 
fails to touch upon how Emerson is optimistic about language and 
the subjective use of  it by the end of  the piece. 
 The Emerson of  the second half  of  “Experience” does not 
despair of  the depravity of  language. He sees an opportunity. It is 
this very depravity that allows the subject to take a stance, as a bridge, 
connecting in his/her own way the gap between language and reality. 
With this recognition we encounter the Emerson who utters, “why 
not realize your world?” (212). However, the creation of  a new world 
is only possible for Emerson once the old world has been destroyed. 
This is why we need to encounter the disillusioned Emerson of  the 
first part of  “Experience,” otherwise the affirmative Emerson of  the 
latter half  would not be able to reconstruct his world. There would 
be nothing to reconstruct if  the old edifice still stands in the way.
 The old edifice is Kant’s transcendentalism, which 
distinguishes between two worlds: the a priori world of  phenomenal 
existence, or the world we see empirically every day, and the noumenal 
realm, or the world of  essences or ideas. In short, Emerson ignores 
Kant’s noumenal realm to focus on the only realm he can ever know 
in his own way: the phenomenal realm.
 Nietzsche, in his essay, “On Truth,” takes Emerson’s stance 
and interrogates the gap between language and the world-in-itself. He 
recognizes this gap but takes Emerson’s argument a step further by 
calling the Truth of  this gap an illusion (whereas Emerson just states 
it is unknowable). Nietzsche recognizes that language is a metaphor 
for the world, and as such, the concept of  a tree is an illusion that has 
little or nothing whatsoever to do with the object-in-itself. Nietzsche 
writes, 
 We separate things according to gender, designating the tree as 
masculine and the plant as feminine. What arbitrary assignment! How 
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far this oversteps the canons of  certainty! We talk of  a “snake”: this 
designation touches only upon its ability to twist itself  and could therefore 
also fit a worm. What arbitrary differentiations! (116)
 The arbitrariness of  language leads Nietzsche to assert the 
thing-in-itself  is always incomprehensible, so why ever strive for it. 
No one who is a user of  language can ever achieve or grasp hold of  
the thing-in-itself. Stanley Cavell, acknowledging this in This New Yet 
Unapproachable America, writes about philosophers who try to clutch 
versus philosophers who are merely attracted to things (86). The 
former tries to synthesize language and reality but fails in reconciling 
the two. The latter recognizes, like Nietzsche, the impossible task 
of  reconciliation and instead, due to his/her attraction to objects, 
undergoes the process of  creating his/her own world.  
 Many critics have previously cited the relationship between 
the two thinkers, with most noting a similarity between concepts, 
ideas, and philosophy as a way of  life, thus in opposition to 
metaphysical musings and the past as guide. In her extensive study 
entitled Religious Imagination and Language in Emerson and Nietzsche, 
Irena S.M. Makarushka argues the religious imagination and language 
of  the two thinkers “are both the condition and the expression of  
individual freedom” (104). She does this by focusing on how each 
thinker uses language to construct, and, therefore, create his own 
image of  the world, connecting this task to religion in the sense that 
the religious is meant to establish the meaning of  the self  and the 
world. 
 Makarushka identifies each thinker’s task as being a direct 
response to the nihilism of  the prominent organized religions of  
their day, defining doctrine as being fixed and thus impenetrable. It is 
this stasis of  religious meaning, she argues, that compels each thinker 
to turn to the original point of  religion, which is “religion as an active 
process engaged in reinterpreting the world” (4). Therefore, though 
Nietzsche is arguably an atheist, and Emerson denies the Christian 
version of  God, both thinkers use language to destroy past dogmas 
and beliefs to reinterpret the world through their own subjectivity. 
 Critics have been drawn to both thinkers because they share 
such an affinity for the way they view the subject encountering the 
world. In “Experience,” Emerson begins with the question “Where 
do we find ourselves?” and he responds with a declaration meant to 
show him tottering between knowing and ignorance. His answer: “In 
a series, of  which we do not know the extremes, and believe it has 
none” (198). 
 Sharon Cameron, in her essay “Representing Grief ” has 
aptly argued that this sense of  being lost in the world, uncertain of  
one’s ability to know, is the direct result of  the death of  Emerson’s 
child. She takes this further and argues that for the remainder of  the 
essay, the dead child is present even where he is absent, and thus 
she makes the entire essay center on the death of  Waldo. Although 
the death of  the child is the catalyst that begins the essay, it is not 
what holds it together. What holds the essay together is Emerson’s 
own subjective self  because, as Ryan White notes, the essay shows 
Emerson’s transition “from a representational mode of  philosophy 
to a semiotic one” (288). In “Experience,” Emerson is no longer 
concerned with showing how language represents or mirrors what he 
calls the Lords of  Life – Illusion, Temperament, Succession, Surface, 
Surprise, Reality, Subjectiveness – but rather he has shifted to examine 
how human subjects use language. With the human subject as center, 
Emerson later asserts we are all we can know, writing, “Hermes, 
Cadmus, Columbus, Newton, Bonaparte are the mind’s ministers” 
(211) to emphasize how reality has been created by human minds. 
 Emerson reveals how language is always in the process, and 
never finished, of  unveiling reality to the subjective self. As Nietzsche 
asserts in his essay “On Truth,” the world of  reality is a human world 
resulting from the human intellect. Through language it is the only 
world we can know. 
 Cavell uses the philosopher Ludwig Wittgenstein, 
specifically his Philosophical Investigations, to describe what Emerson is 
trying to accomplish in “Experience.” Cavell writes, 
 In the Investigations…the demand for unity in our judgments, that is, 
our deployment of  concepts, is not the expression of  the conditionedness 
or limitations on our humanness but of  the human effort to escape our 
humanness…Wittgenstein has discovered the systematic in the absence of  
unity. (87-88)
69 • THE GRADUATE REVIEW • 2016BRIDGEWATER STATE UNIVERSITY
 In other words, unity, as a concept, is impossible, since 
experience as a continual process prevents completeness, and thus 
unity, from every truly occurring. To overcome this, Wittgenstein 
establishes that philosophical systems are a means of  compensating 
for this absence of  unity in an undefined world. By defining the 
world, categorizing it, humanity creates order from chaos. Subjectivity 
allows us to create through language, erecting ourselves as divine 
beings, part and particle of  the whole, which escapes language 
and thus definition. We deploy concepts to escape our humanness, 
for these are the inventions that separate us from the other beings 
inhabiting the earth.  Our ability to create systems is our only means 
of  affirming our own certainties in the face of  an always uncertain 
world. As Emerson writes, 
 We have learned that we do not see directly, but mediately, and that 
we have no means of  correcting these colored and distorting lenses which 
we are, or of  computing the amount of  their errors. Perhaps these subject-
lenses have a creative power; perhaps there are no objects. (209)
 For Emerson, the only certainty we can have is a faith in 
our own existence, an existence that allows us to will our worlds 
into creation, hence the subject-lenses and their creative power. We 
mediate between the self  and world and interpret it to synthesize the 
“Not-I” with the “I” who experiences the world as objects. When 
Emerson writes about perhaps there being no objects, he is saying 
that indeed our subjective views may be wrong, but nonetheless they 
are all we have to work with. He writes, “We animate what we can, 
and we see only what we animate. Nature and books belong to the 
eyes that see them. It depends on the mood of  the man, whether 
he shall see the sunset or the fine poem” (200). We encounter, we 
interpret, and our views encounter the interpretations of  others, so 
that we sometimes reinterpret, all of  which leads us to the creative 
will, which is further developed by Nietzsche after Emerson.
 Like Emerson in “Experience,” Nietzsche is forced to 
explore pessimism before he can begin the act of  creation leading 
to affirmation. This pessimism is the result of  skepticism, which 
puts into question objective truth. If  there is no objective truth, 
then there can be no ultimate meaning and life is thus meaningless. 
Objective truth is outside of  the subject, and, therefore, this view 
of  meaningfulness assumes that meaning must be given through 
some external force or higher power, such as God or any other 
deity. Without a deity, the idea that life has inherent value beyond 
the subject dissolves.  Since meaning does not exist outside of  the 
subject in an objective sense, it is up to the subject to assert his/her 
own power to create meaning through language. Power, for Emerson 
and Nietzsche, comes from the subject’s ability to create meaning 
from nothing, or to create it from pre-existing modes of  thought. 
 The lack of  objective meaning must be reconciled through 
the subject’s interpretation of  his/her own existence. We must create 
our own purpose.  Thinking through a lack of  objective meaning to 
subjective meaning requires, as Cavell argues in his essay “The Future 
of  Possibility,” thinking through pessimism to affirmation (22). In 
short, since there is no outside meaning, there can only be meaning 
coming from within, which is just as valid as meaning coming from 
without. This is empowering. It means we, as individuals, are in 
essence like gods – we erect systems and imprint our will on the 
world in a perpetual and eternal process of  meaning-making.
I. Where Do We Find Ourselves? The Gap Between Experience 
and Reality
 At the beginning of  “Experience,” the reader encounters an 
Emerson at once unfamiliar and absorbed by melancholy. As I have 
noted already, he begins his essay with a definitive question: “Where 
do we find ourselves?” (198). He answers with us finding ourselves 
surrounded by uncertainty. This is essentially a pessimistic Emerson, 
one whose worldview has been shattered by the death of  his son. 
He responds: “We wake and find ourselves on a stair: there are stairs 
below us, which we seem to have ascended; there are stairs above us, 
many a one, which go upward and out of  sight” (198).
 This evokes the Derridean “aporia,” which is “not so much 
the space outside a particular perspective (how would one know it 
is there?) but is instead the inside mark of  the boundary of  that 
perspective’s limit—an indication of  an outside space” (White 292). 
By evoking the aporia, White establishes that there is knowledge 
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beyond our own, but I think he misses the point of  Emerson’s 
beginning the essay with uncertainty. 
 By beginning with uncertainty, Emerson is foreshadowing 
the only certainty he can be sure of: his own subjective experience 
of  the world. Even if  he doesn’t exist in the sense put forth by 
Descartes’ cogito (i.e., a rational thinking self), he can still be certain 
of  his experience of  subjectivity, because even if  the self  does not 
exist in reality, it exists through Emerson’s own unique experience 
of  it. This is undoubtedly the project of  his self-reliance. Emerson’s 
staircase metaphor is evocative of  the aporia, perhaps, but he more 
consciously aligns the staircase with his own philosophy’s recognition 
of  the transience of  human experience. One moment we are on one 
step, the next we have moved upward and onto another step, and 
thus the process continues as such. In “Alone in America,” Cary 
Wolfe writes,
 The project of  Emersonian self-reliance . . . is thus driven by, and 
follows through on, the challenge of  skepticism: just as the inability 
to apprehend the world is the very rationale of  philosophy, so the very 
transience of  the self, the provisionality of  any proof  of  selfhood, is the 
rationale for its “onwardness,” its continued “enacting” of  its existence. 
(141)
 In short, self-reliance entails the recognition of  an aporia, 
and then an acceptance of  its existence, so that one can move on and 
continue living. It’s no wonder Emerson, near the end of  the essay 
proclaims, “Never mind the ridicule, never mind the defeat: up again, 
old heart!” (213). Our perspectives may very well be an illusion, as 
skepticism stresses, but what does that matter? We still have to live 
out the illusion.
 Emerson recognizes his world view has been shattered, 
yet the world remains sturdy in the face of  his wavering subjectivity. 
The Emerson of  “Experience” is not the same Emerson of  
“Compensation,” the one who has faith in the universe’s ability to 
balance everything with a purpose. This is a much darker Emerson, 
one who has experienced the death of  a son, and one who has 
learned nothing from it. 
 In the beginning of  “Experience” we don’t, as Cameron 
and White so adamantly believe, encounter an Emerson who is 
trying to avoid the subject of  his son’s death, rather we encounter 
an Emerson who is devastated by his son’s death. Here Emerson’s 
grief  is the catalyst that starts the essay in the sense that it starts with 
a shattered worldview where all is threatened to be meaningless so 
he can resurrect himself  and build his worldview back up through 
the hermeneutical process of  the subject reconstructing his world. 
In other words, “Experience” begins with our inability to know, 
firmly accepts our inability to know, and replaces it with our innate 
ability to interpret and thus create. In essence, he recognizes what 
Nietzsche does in the beginning of  “On Truth,” which is the world 
as perceived by humans is always in the process of  being interpreted 
and recreated. 
II. Language and the Hermeneutical Process
 For Nietzsche, interpretation is a part of  the will to create, 
and “language is an expression of  individual freedom experienced 
as the revaluation of  all values” (Makarushka 49). As it is with 
Emerson, so it is with Nietzsche: “language is not an event but an 
eternally unfolding interpretative process engaged in the creation 
and reconfiguration of  meaning informed by the metaphoricity of  
language and its ‘as if ’” (Makarushka 49). The revaluation of  all values 
was the ultimate goal of  Nietzsche’s whole philosophy. In essence, 
the task was to take old definitions and moral concepts and to reveal 
them to be nothing more than constructs created by men from past 
ages. As such, these created concepts were not fixed and were open 
to analysis and interpretation. The old was open to reinterpretation. 
Emerson and Nietzsche realized meaning is not a given: it is created.
 In typical Emersonian and Nietzschean fashion, this 
process of  meaning-making is not as simple as seeing an event and 
interpreting it in a specific way. Meaning-making must be grounded, 
and to be so one must be familiar with the modes of  prior thought 
throughout history. Emerson, in texts such as “The American 
Scholar” and “The Divinity School Address,” pushes aside the past 
to create something new, but Nietzsche goes a step further in being 
more forward and harsh in his dealings with prior thought. 
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 Nietzsche’s revaluation of  all values is possible because of  
his ability to destroy, or rather deconstruct, the ideas and so-called 
facts of  the past through language. As Cavell writes, “If  we are to 
think anew it must be from a new stance, one essentially unfamiliar 
to us…or from a further perspective that is uncontrollable by us” 
(“Possibility” 22). To think anew is to encounter the unknown, which 
is to meet uncertainty, and thus entails being able to sense possibility. 
By thinking from a new stance, we engage in creation, and thus the 
idea of  possibility itself  becomes possible through the very act of  
creating something new. As Emerson and Nietzsche would have it, 
this is what is meant by thinking for the future (“Possibility” 23).
 In “Experience,” Emerson nods to past thinkers who loved 
the real, but we get the sense Emerson disdains this notion of  the 
real. The real leads to stasis, not creation. As he puts it, 
Our love of  the real draws us to permanence, but health of  body consists 
in circulation, and sanity of  mind in variety or facility of  association. We 
need change of  objects. Dedication to one thought is quickly odious. We 
house with the insane, and must humor them; then conversation dies out. 
(202)
 Permanence is, by definition, immovable and fixed, which 
goes against our human experience of  the world. Our perspectives are 
always moving, transforming, and being created. It’s no accident that 
Emerson mentions the body in this section. For we are bodies, and 
as bodies we bridge the gap in a concrete way between language and 
world as appearance. The relationship we have as bodies encountering 
the world is circular, like the blood flowing through our veins, and we 
find sanity in the recognition of  life as perpetual process. As he puts 
it, “We need change of  objects.” Without change, life becomes static 
and in a sense unbearable, since stasis is not conducive to the creative 
power that moves all of  human life to discovery and self-realization.
 Language for Emerson, in the first half  of  “Experience,” 
is, as I have said, viewed with despair. Emerson “condenses his 
long-standing suspicion about the inadequacy of  language faithfully 
to convey thoughts and impressions” (Smith 85). This is why 
he describes existence as a state of  sleep or drunkenness in the 
beginning. However, the subject must regain composure, and the 
only way to do this is through language. Language in short, though 
inadequate, is all we have, and since this is the case we need to use it 
to assert our own autonomy. As Makarushka writes,
 In the transparency of  language and the symbolic character of  action 
Emerson saw the possibility of  the creation of  meaning. His deeply felt 
concern about meaning, values, and the future is animated by a belief  in 
the possibility that language can heal the fissures wrought by the losses he 
experiences. (53) 
 In light of  language’s therapeutic value, “Experience” 
can then be read as doing what it set out to do, which was to heal 
Emerson from the loss he suffered when Waldo died. The essay 
is divided into two parts: (1) despair and (2) hope. In the first part 
language is viewed skeptically, but in the second part it is viewed 
optimistically. This is because the latter half  of  the essay has accepted 
the “metaphoricity” of  language, lining it up with the metaphorical 
identity between nature and mind, which “suggests through their 
collaboration language becomes the condition for meaning” (70). 
Mind is determined by language, and, therefore, the type of  language 
one thinks and uses becomes paramount to how one engages with 
the world. Emerson says as much when he writes, 
 I distrust the facts and the inferences. Temperament is the veto or 
limitation-power in the constitution, very justly applied to restrain an 
opposite excess in the constitution, but absurdly offered as a bar to original 
equity. When virtue is in presence, all subordinate powers sleep. On its 
own level, or in view of  nature, temperament is final. (202)
 For Emerson, one’s temperament is defined by the language 
one uses, and when positive and affirmative language is used then 
a positive temperament will follow. Without language, the concept 
of  virtue would be impossible, but with it, Emerson is able to give 
the concept a presence. By giving virtue a high value, Emerson is 
able to assert how it is above all of  the other powers within the 
individual. His assertion is that outside facts and inferences are not 
grounded anywhere, and, therefore, the only place they exist is within 
the individual, whose temperament defines the value of  those very 
facts and inferences. The individual thus validates what is important 
through his/her temperament. Through temperament and validation 
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subjective truth is created.
 Nietzsche’s view of  language mirrors Emerson’s in that he 
acknowledges the metaphorical nature of  language and ascertains that 
knowledge of  the Truth and the thing-in-itself  is impossible. There 
is no point in even trying to comprehend it. It is beyond language, 
and thus there is never any gap between language and the world-in-
itself  since the latter exists beyond all knowledge and understanding. 
Therefore, like Emerson we must work with the only vehicle we do 
have: language.
 What then is truth? A moveable host of  metaphors, metonymies, 
and anthropomorphisms: in short, a sum of  human relations which have 
been poetically and rhetorically intensified, transferred, and embellished, 
and which, after long usage, seem to a people to be fixed, canonical, and 
binding. Truths are illusions which we have forgotten are illusions; they 
are metaphors that have become worn out and have been now considered as 
metal and no longer as coins. (117)
 Nietzsche’s view that Truth is an illusion, a truth that 
humanity has forgotten is an illusion, seems to mean that since we 
can know nothing, then what’s the point? Why try to understand 
the mind-independent-world if  it is unknowable, always eluding 
our grasp? These questions miss the mark. For, by acknowledging 
the world as we know it to be a product of  humanity and its many 
languages, we are able to see that the world only takes on meaning 
when we are a part of  it. Without us, without our languages, it would 
mean nothing, and therefore, it could not be claimed to have any value 
whatsoever. We make things important, we inscribe them with value, 
and by recognizing we have created meaning we can recognize that 
we are empowered to speak in our own language, not the language of  
our peers or the language of  our past. 
III. Affirmation and the Knowledge of  Self-Creation
 To speak our own language, we must know the languages 
that are different than our own, but we do not need to speak or create 
in these pre-established modes. As Emerson writes, “People forget 
that it is the eye which makes the horizon, and the rounding mind’s 
eye which makes this or that man a type or representative of  humanity 
with the name of  hero or saint” (209). With this proclamation, it 
becomes clear that without man nothing would really matter, for 
whom would it matter? 
 Humanity is the catalyst that puts the creative will into 
motion and paints the world in its own image. Is this solipsistic? Most 
certainly, but that is not necessarily negative. The reason for this is it 
can never be truly solipsistic since by creating the world and giving 
meaning we are not only saying we are the center of  the universe and 
thus the only part that matters. No, by painting the universe with our 
languages we make the objects we create meaningful, thus defining 
ourselves and objects through the relational metaphors of  language. 
Emerson puts it better,
 Thus inevitably does the universe wear our color, and every object falls 
successively into the subject itself. The subject exists, the subject enlarges; all 
things sooner or later fall into place. As I am, so I see; use what language 
we will, we can never know anything but what we are. (210-211)
 Emerson and Nietzsche were two thinkers, and poets in 
their own right, who took to task the radical destruction of  the 
philosophical tradition they took up by refusing metaphysics and 
affirming a philosophy of  the future, which is to say a philosophy 
that reconciled thinking with experience through practice, pitting the 
subject in the middle into the task of  thinking as a means of  self-
creation. As Nietzsche writes, “I speak only of  what I have lived 
through, not merely of  what I have thought through: the opposition 
of  thinking and life is lacking in my case. My ‘theory’ grows from my 
‘practice’” (qtd. in Lambert 233). This mirrors the task of  Emerson’s 
“Experience.” He is forced to live his way through his philosophy 
by encountering and experiencing the loss of  his son and placing 
himself  as the subject at the center in order to work through the 
act of  self-transformation. This is the act of  turning subjectivity 
into practical power. It is taking one’s own theory of  experience and 
putting into to practice, thus allowing action to perpetually occur 
as the individual moves ever forward. In short, what Emerson and 
Nietzsche reveal is this: we are the lords of  life.
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